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AGENT. 


§ 102. MarinrE— Knowledge of.—A policy was issued 
June 7th, on a quantity of dried fruit, lost or not lost, 
shipped on the propeller Wabash, at Cleveland, to the 
insured at Chicago, June 3d. The propeller was sunk on 
the night of June 5th, by a collision. The insurance was 
procured from Atkins, an agent of the company, by one 
Stewart, who, on the morning of the same day, had applied 
to Bruce, another agent of the company, who declined 
to take it, telling him the Wabash had sunk, and that she 
was probably the vessel that had the fruit on board. At- 
kins did not know the Wabash had sunk at the time 
Stewart applied to him for the insurance, nor did Stewart 
communicate that fact to him. Held, that “Atkins being 
the particular agent of the company through whom the 
insurance was effected, he was the person who should have 
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had the information in question,” and that “information at 
the office of the company was by no means the same as 
information to him, or in the language of the instruction, 
to the ‘defendant’”—[the company.] 


Merchants Ins. Co., of Chicago, vs. Paige, et. al.* 
Rep’d Jour’! p. 413. 


CONSTRUCTION. 


§ 103. Marine—Policy.—A policy was issued covering 
“the steamer, her hull, boilers, machinery, tackle, furniture, 
apparel, &c., whether stationary or movable, whether the 
boat should be running or not running, and insured there- 
on $5,000 against all such loss or damage not exceeding 
the sum insured, as should happen to the property by fire 
other than fire happening by means of any invasion, insur- 
rection, riot or civil commotion, or any military or usurped 
power.” While on a regular trip the boat collided with a 
schooner, which cut into her hull, in consequence of which 
she immediately began to fill, and within ten or fifteen 
minutes the water reached the furnace and the steam 
thereby generated blew out the fire, which communicated 
with the wood work of the boat and continued to burn for 
half or three quarters of an hour, when the boat sunk in 
twenty fathoms of water. The main deck of the steamer 
was completely housed in and her freight so stowed that 
from the effect of the collision alone she would not have 
sunk below her promenade deck, and might have been 
towed to a place of safety. 

Held, that the fire was “the efficient predominating 
cause as well as nearest in time to the catastrophe, which 
not only directly contributed to all the damage done after 
the steamer had sunk to her promenade deck, but enlarged 
the destructive power of the water and rendered certain 
the submergence of the vessel,” and that “when an efli- 
cient cause nearest the loss is a peril expressly insured 
against, the insurer is not to be relieved from responsi- 
bility by his showing that the property was 8 brought 


* Dection rendered January 22d, 1872. To appear in 54 Nl, 
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within that peril by a cause not mentioned in the con- 
tract.” 

St. John vs. The American Mutual Ins. Co., 1 Kernan, 519. 

Held, also, that “the policy insured against fire caused 
by the collision,” and that the insurer was liable for dam- 
age done after the boat had sunk to her promenade deck. 


The Howard F. Ins. Co. vs. The Norwich & N. Y. Trans. Co.* 


Rep’d Jour’) p. 425. U.S. Supreme Court, 


CONTRACT. 


§ 104. Lire— When Complete—Burden of Proof—Pay- 
ment of Premiuwm.—There was no payment of the pre- 
miam and no evidence tending “to show any transfer of 
the legal manual possession of the policy to the assured, 
or any person for her, so as to constitute a delivery in 
fact” by the agent. Held, that “the policy is prima facie 
incomplete as a contract.” 

Collins vs. Insurance Co., quoted in Flanders on Insurance, 104 note. 

“And the burden is upon the plaintiff to show that the 
real intention and understanding was to pass the legal 
title and possession without or before payment of the 
premium,and without delivery in fact, and to account for 
the circumstance, that the policy has not been put into her 
possession as contracts of the kind usually are when com- 
pletely executed.” 

Mackey vs. The Mutual Benefit Life Ins. Co., 103 Mass , 89. 


Heiman vs. The Phenix Mutual Life Ins. Co.t 
Rep’d Jour’! p. 415. Minn. S. C. 


§ 105. Liure—When Complete—Application—Delivery 
of Policy—Premium Note.—Application was made by the 
assured for a policy on his life for the benefit of his wife, 
the plaintiff. A policy was transmitted by the company 
to its agent, whose instructions were that he was not to 
deliver the policy until he received the premium. The 


* Decision Rendered —— —— 1871. 
¢ Decision rendered January 17th, 1872. To appear in 16 Minn. 
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agent called at the store of the assured, who was absent 
from home, and had left his business in charge of his 
minor son, and showed the son the policy, telling him that 
the first annual premium was to be paid, part in cash and 
part by note, and at his request the son signed the note in 
the name of his father, which the agent took and put with 
the policy in an envelope and, when the son asked for the 
policy, told him he would keep it till his father “got home 
and would wait for the money and keep the policy good 
until then.” The father died without returning home. 
Plaintiff contended that it was for the jury to determine 
whether the application had been accepted by the defend- 
ant, arguing that if it had been accepted, the contract of 
insurance existed, although the policy, the formal instru- 
ment evidencing the contract, had not been delivered. 
Held, that, “independent of the policy, there is nothing 
in the case tending to show any acceptance of the applica- 
tion or any agreement to insure. The presumption is, that 
while there were negotiations there was no contract and 
no purpose to contract, otherwise than by a policy made 
and delivered upon simultaneous payment of the pre- 
miums.” 


Mackey vs. Mutual Benefit Life Ins. Co., 103 Mass., 92. See also St. 
Louis Mutual Life Ins. Co. vs. Keunedy, 6 Bush, 450. 


“The application for insurance is a mere proposal on 
the part of the applicant. When the insurer signifies his 
acceptance of it to the proposer—and not before—the 
minds of the parties meet and the contract is made.” 

Taylor vs. Merchants’ Fire Ins. Co., 9 How. 390. Flanders on 
Ins. 109. 

“This acceptance must be signified by some act; a 
simple mental acceptance, a mere thought, amounting to 
nothing,” and that “these acts on defendant’s part were 
evidence, not of a contract to insure, but of a willingness 
to enter into such contract upon performance, é. e., upon 
payment of the premium by the other party.” Held, 
also, that the note “has no tendency to show a delivery of 
the policy, actual or constructive, or any intent to give 
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effect to the same as a contract ;” and that there was no 
evidence tending to show delivery of the policy either 
actual or constructive. 


Heiman vs. The Phenix Mutual Life Ins. Co. 


EVIDENCE. 


§ 106. Fire.— Hstoppel.— After the loss the insured 
stated, under oath, that “there was also an insurance on 
the hardware stock of Clifton K. Howe, by the Phenix In- 
surance Company, the premium for $56.50 paid to said 
company, and a receipt given by said company which 
reads as follows: “ Received of C. K. Howe $56.50, full pre- 
mium, and survey fees on $2,000 insurance on his stock of 
hardware, in frame building, etc. * * * Policy to be 
issued as soon as I receive blank policy, to bear date here- 
with. Geo. W. Miller, agent Phenix Ins. Co.” Held, that 
“the statement in the proof of loss did not operate as an 
estoppel against evidence tending to show that the Phe- 
nix insurance was in fact invalid.” 


Hibbard et al. vs. The Hartford Fire Ins. Co.* 
Rep’d Jour’], p. 178. lowa S.C. 


§ 107. FrrE— Ownership of Mortgagor.—“ Defendant of- 
fered to show that the property insured was covered by a 
chattel mortgage at the time the policy wasissued. This 
evidence was offered to establish a forfeiture of a condition 
of the policy, to the effect that if the insured was ‘not the 
sole and unconditional owner’ of the property, the policy 
should be void.” The court excluded the evidence, holding 
it would not establish a breach of the condition. Held, 
that “while under the statute revision, § 2217, the mortga- 
gee holds the legal title to the personal property covered 
by a mortgage, the mortgagor is nevertheless considered 
the owner. Such is the current of authorities as to mort- 
gages at common law, which as to the title and ownership 
of the property conveyed are not different from chattel 


* Decision rendered January 27th, 1871. To appear in 29 Iowa. . 





406 Digest of Decisions. [ Feb. 


mortgages under the statute above cited. * * * Inour 
opinion, the evidence was properly excluded.” 


White vs. Rittenmeyer, decided at present term of this court; Rol- 
lins vs. Columbian Mut. Fire Ins. Co., 5 Foster, N. H. 200; Pollard vs. 
Somerset Mut. Fire Ins. Co., 42 Mo. 221; Rice vs. Town, 1 Gray, 426; 
Shepard vs. Union Mut. Fire Ins. Co., 38 N. H. 232; Norcross vs. 

Ins. Co., Penn. St. 429; Conover vs. Mut. Ins. Co., 3 Denio, 254; do. 1 
Comstock, 190. 


Hibbard et al. vs. The Hartford Fire Ins. Co. 


NOTICE. 


§ 108. Marrne—Vewspaper Article.—The court instruc- 
ted the jury that if the daily papers containing the news 
of the disaster to the propeller were received at the office 
of the company on the morning of the day, “a presump- 
tion that the news of the disaster reached the defendant in 
the forenoon of that day might be indulged, unless such 
presumption is rebutted by other testimony.” Held, that 
“this instruction is open to the objection of instructing the 
jury as to the weight of evidence. The having received at 
the office of the company the papers referred to was but 
evidence tending to show that the news of the disaster had 
reached the defendant or its agent Atkins, and the court 
should not have instructed the jury as to the weight of 
evidence.” 


Merchants Ins. Co., of Chicago, vs. Paige et. al. 


POLICY. 


§ 109. Lire— Construction of—Payment of Premium.— 
The policy provided that “If the said premiums shall not 
be paid on or before the day mentioned for the payment 
thereof at the office of the company in the city of New 
York, unless otherwise expressly agreed upon in writing, or 
to agents when they produce receipts signed by the pres- 
ident or secretary, then, and in every such case, the com- 
pany shall not be liable for the payment of the sum 
insured or any part thereof, &c.” Held, that “the true 
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construction of the clause of the policy is, that the pre- 
miums are to be paid on the days fixed by the policy, as 
amended by the agreement for quarterly payments, in any 
event; and the assured might pay on those days, either at 
the office of the company in New. York, or to agents; but 
the payment could only be made to such agents as should 
have and produce receipts therefor, signed by the president 
or secretary—the receipts thus signed being evidence of the 
authority of the agents to receive the premiums,” and that 
the court erred in instructing the jury that “if a forfeiture 
of the policy is claimed for the non-payment of pre- 
miums, it » ust be shown that an agent of the company 
presented a receipt for the premiums to a person liable to 
pay it, and such person refused or neglected to make pay- 
ment thereof.” 

Williams vs. The Washington Life Ins. Co.* 

Rep’d Jour’! p, 422. Iowa S. C. 


§ 110. Lire—forfeiture of—Non-payment of Premium. 
A policy, containing the usual conditions of forfeiture in 
case of non-payment of premiums, was procured by the. 
mother on her own life for the benefit of her infant 
daughter, and two quarterly premiums were paid. After- 
wards, before the third premium was due, the mother sur- 
rendered the policy to the company in consideration of 
$40, and no further premiums were paid before her death. 
Held, that as the two premiums due before the death of 
the mother were not paid, the daughter could not recover 
under the policy. 


Williams vs. The Washington Life Ins. Co. 
—§ 109, 


§ 111. Frre—Avoidance of Subsequent Insurance—Es- 
toppel.—It was agreed between the plaintiff and the agent 
of the defendant, on the 18th of December, that a policy 
should be issued and sent to the plaintiff on that day. On 
the 21st of the same month the plaintiff agreed with the 
agent of the Phenix Insurance Company for a policy cov- 
ering tho same property. and paid him the premium, for 


* Decision rendered June 16th, “1871. “To appear in 31 Towa, 
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which the agent gave him a receipt, specifying that a pol- 
icy should be issued as soon as a blank should be received. 
On the 22d of the same month the agent of the defendant 
delivered to plaintiff the policy sued on, which was dated 
on the 18th, and received payment of premium. The pol- 
icy given by the defendant contained a condition in the 
following words: “If the assured shall have or shall here- 
after make any other insurance upon the property hereby 
insured, without the consent of this company written here- 
on, in such case this policy shall be void.’: The policies 
commonly issued by the Phoenix Company contained a 
condition, similar to this ih the defendant’s policy, against 
prior or subsequent insurance. Held, that “defendant 
after having collected the premium and delivered the pol- 
icy bearing date on the 18th cannot be heard to deny that 
the policy did not operate until its delivery”; that the pol- 
icy given by the defendant commenced on December 18th 
and was the prior policy, and that the transaction with the 
agent of the Phoenix Company raised a contract like that 
expressed in the policies commonly issued by that com- 
pany. Held, also, that “the Phoenix policy created no 
‘insurance if it was avoided by the act of the company, and 
therefore did not constitute a breach of defendant’s policy. 
The general principal of law upon this point may be stated 
as follows: In order to avoid a policy on account of subse- 
quent insurance, against an express provision therein, it 
must appear that subsequent insurance is valid, and that 
the policy upon which it is made is capable of being en- 
forced.” 

Jackson vs. Mass. Ins. Co., 23 Pick. 418; Clark vs. New England Ins. 
Co., 6 Cush. 343; Gale vs. Belknap Ins. Co., 41 N. H. 170; Stacey vs. 
Franklin Ins. Co., 2 Watts & Sug. 506; Phelbrook vs. New England 


Mut. Ins. Co., 37 Me. 187; Scheck vs. Mercer Co. Mut. Ins. Co., 4 Zabr. 
447; Jackson vs. Farmers’ Ins. Co., 5 Gray, #2. 


Hibbard et al. vs. The Hartford Fire Ins. Co. 


PRACTICE. 


§ 112. Fire—LZzceptions.—The charge was a very full 
and elaborate discussion of the law and the facts of the 
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case, and no particular part of the charge, nor any special 
proposition of law found in it, was excepted to. Held, 
that “a general exception to the whole of such a charge is 
insufficient.” 


Germania Fire Ins.Co. et al. vs. Boykin.* 
Rep’d Jour’], p. 208. UnirepD Startss S. C. 


§ 113. Frre—Statute—Prosecution for Violation of In- 
surance Laws.—The defendant was prosecuted by infor- 
mation in the St. Louis Court of Criminal Correction, for 
acting as an insurance agent and receiving a premium for 
insurance from fire on behalf of a foreign insurance com- 
pany, the said company not having been authorized by the 
Superintendent of the Insurance Department to do busi- 
ness within the State, as required by the act referred to in 
§ 43 below. The statutes provided as follows : 

§ 43. (Wagner’s Statutes, p. 777.) Every violation of this act shall 
subject the party violating to a penalty of five hundred dollars for each 
violation. which shall be sued for and recovered in the name of the State 
of Missouri, by the Attorney General of the State, or the Circuit Attor- 
ney of the circuit in which the company or agent or agents so violating 
shall be situated, and one-half of such penally, when recovered, shall be 
paid into the treasury of the State, and the other half to the informer of 
such violation; and in case of non-payment of such penalty the party so 
offending shall be liable to imprisonment for a period not exceeding 
six months, in the discretion of any court having cognizance thereof. 

§ 30. (Wagner’s Statutes, p.516.) Whenever a penalty or forfeiture 
is or may be inflicted by any statute of this State for any offense, the 
same may be recovered by indictment, (except as in the next section is 
provided), notwithstanding another or different remedy for the recov- 
ery of the same may be specified in the law imposing the fine, penalty, 
or forfeiture; provided, that in all cases, the fine, penalty or forfeiture 
shall go to the State, county, corporation, person or persons to whom 
the law imposing the same declares it shall accrue. 

§ 19. (Act March dth, 1869.) No indictment shall hereafter be found 
for any misdemeanor under the laws of this State, committed in the 
county of St. Louis, the punishment whereof is by fine or imprison- 
ment in the county jail, or both, or by any forfeiture, but the same 
shall be presented to the Court of Criminal Correction by information. 
An information in any such case may be lodged by the prosecuting 
attorney for said Court, or by said assistant prosecuting attorney, or by 
any other person. 


Held that the law authorizes a double remedy, and that 


*Decision rendered November 27th, 1871. 
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the defendant may be so prosecuted by information filed 
by any person in the St. Louis Court of Criminal Correc- 
tion. 


State of Missouri vs. Stewart.* 
Mo. S.C. 


§ 114. Fire—/Judgment.—The United States Circuit 
Court rendered an erroneous judgment upon a correct ver- 
dict ofthe jury. Held, that, under the twenty-fourth section 
of the judiciary act, the Supreme Court must render the 
judgment which the Circuit Court should have rendered. 

Phillips vs. Bury, Skinner, 447; 1 Salkeld, 401; Butcher vs. Porter, 


1 Shower, 400; Meller vs. Moore, 1 Bosanquet & Puller; Gildart vs. 
Gladstone, 12 East. 668. 


Germania Fire Ins. Co. et al vs. Boykin. 
— §112 


§ 115. Fire—/Judgment.—The companies, by their poli- 
cies, made themselves liable, each separately and severally, 
for one-fourth of any loss that might occur and no more. 


By their counsel they consented that the action should be 
brought jointly instead of severally. Judgment was given 
against all the companies jointly. Held, that the judgment 
of the court, which is against the defendants jointly and not 
severally for the full amount of the policy with interest, 
is erroneous and must be reversed, and that the court ought 
to have rendered a judgment that plaintiff recover of each 
of said defendants severally, one-fourth part of the amount 
insured, with interest, and a joint judgment against all the 
defendants for costs. 


Germania Fire Ins. Co. et al. vs. Boykin. ; 
—4 112. 


§ 116. Lire—Jury— Waiver of—Issues. of Fact.—The 
parties filed a stipulation in writing in the United States 
Circuit Court, that the issues of fact should be tried by the 
court without the intervention of a jury. Held, that 
“issues of fact in civil cases pending in the Circuit Courts 
may be tried and determinad by the Court without a jury, 
whenever the parties or their attorneys of record file a stip- 


* Decision rendered April 3d, 1871. To appear in 48 Mo. 
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ulation in writing with the clerk of the Court, waiving a 
jury. Such submission necessarily implies that the facts 
shall be found by the Court and that when the jury is 
waived and the issues of fact are submitted to the Court, 
the finding of the Court may be either general or special, 
as in cases where an issue of fact is tried by a jury; and 
that “ whether the finding is general or special the rulings 
of the court in the progress of the trial, if excepted to at 
the time and duly presented by a bill of exceptions, may 
be reviewed in this court, and in a case where the finding 
is special the review may also extend to the determination 
whether the facts found are sufficient to support the judg- 
ment.” Held, also, that matters of fact found by the Cir- 
cuit court under such a submission, cannot be re-examined 
here. “The issues of fact were tried and determined by 
the circuit court, and the act of Congress provides that the 
finding of the circuit court in such cases shall have the same 
effect as the verdict of a jury, and the Constitution provides 
that no fact tried by a jury shall be otherwise re-examined 
in any court of the United States than according to the 
rules of the common law.” 

2 Story on Const., 1.670. 

“Facts so tried could only be re-examined, under the 
rules of the common law, either by the granting of a new 
trial by the court where the issued was tried or to which 
the record was returnable, or by the award of a venire 
Jacias de novo by an appellate court for some error of law 
which intervened in the proceedings. 

Parsons vs. Bedford, 2 Pet. 448. 2 Story on Const., Sec. 1,770. 

Brooklyn Life Ins. Co. vs. Miller.* 


Rep’d Jour’! p. 195. j Unitep Statss S. C, 


PREMIUM. 


§ 117. Lire—Premium Notes._-The policy was delivered 
to the assured, the agents of the company receiving his 
notes in payment of the credit portion of the premium. 
The cash part of the premium was not paid. Held, that 


* Decision rendered —— 1871. 
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“where the policy is delivered without requiring payment 
the presumption is, especially if it is a stock company, 
that a credit was intended, and the rule is well settled 
where a credit is intended that the policy is valid though 
the premium was not paid at the time the policy was de- 
livered, as where credit is given by the general agent and 
the amount is charged to him by the company the transac- 
tion is equivalent to payment. 

Goit vs. Ins. Co., 25 Barb. 189; Sheldon vs. Atlantic F. & M. Ins. 
Co., 26 N. Y. 460; Wood vs. Ins. Co., 32 N. Y. 619; Brandon vs. Ins. 
Co., 42 Me. 262; Trustees vs. Ins. Co., 18 Barb. 69; same case, 19 N. 
Y. 305.” ‘ 

Held, also, that “premiun notes were given in this case, 
and it must be held, under such circumstances, that the 
insurance company assumes a reciprocal obligation where 
there is no evidence to impeach the bona fides of the 
transaction. 

Whitaker vs. Ins. Co., 29 Barb. 319; Post vs. Atna Ins. Co., 43 Barb. 
351; Com. M. Ins. Co. vs. Union M. Ins. Co., 19 How. 323.” 


Brooklyn Life Ins. Co. vs. Miller. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1, 1871. 


From certified Transcripts in our possession. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1871. 


Appeal from Superior Court of Cook County. 


MERCHANTS INS. CO. OF CHICAGO, 1 


vs. 
ALBERT PAIGE, et. al.* 


An instruction to the jury, that the receipt of a newspaper containing the news of 
the loss of a vessel at the office of an insurance company, creates a presumption 
that the news reached the company, was an instruction as to the weight of 
evidence and should not have been given. 


Notice to one agent of the company does not necessarily impart notice to another 
agent nor to the company, so far as this defense is concerned. 


The agent of the company, through whom the insurance was effected, was the 
person to whom information of the rumored loss of the vessel should have been 
given. 


Hircucock, Durge & Evarts, for Appellant. 
Steerer & Wuiron, for Appellee. 
SHELDON, J. 
This was an action on a marine policy of insurance issued June 
7th, 1870, by the appellant, on a quantity of dried fruit, lost or not 
lost, shipped at Cleveland to the appellees at Chicago, June 3d, 
1870, on a propeller of the Union Steamboat Company. The trial 
in the court below resulted in a verdict and judgment for the 
appellees. 


* Decision rendered January 22d, 1872, 
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The fruit was laden on the propeller Wabash which was sunk in 
Lake Huron on the night of the 5th of June by a collision. The 
insurance was procured by one Stewart from Atkins an agent of 
the appellants. Previously to procuring the insurance, on the 
morning of the same day, Stewart had applied to one E K. Bruce 
for insurance on the same property, who declined to take it and at 
the same time told Stewart that the Wabash had sunk, and proba- 
bly she was the vessel that had the fruit on board. The ground of 
defense was, that Stewart did not communicate this information 
to Atkins. 

It was agreed on the trial that Atkins, who was absent, would, if 
present, testify that at the time Stewart applied to him for the pol- 
icy he had no information that the Wabash had sunk and that 
Stewart did not communicate any information to him on that sub- 
ject. It seems to be admitted that if Atkins had possessed this 
information, Stewart was not required to communicate it to him. 

Upon the trial the court gave to the jury the following instruc- 
tion on behalf of the plaintiff: “If the daily papers of this city, con- 
taining the news of the disaster to the Wabash were received at 
the office of the company on the morning of the 7th of June, 1870, 
a presumption that the news of the disaster reached the defendant 
in the forenoon of that day might be indulged, unless such pre- 
sumption is rebutted by other testimony.” We think this instruc- 
tion is open to the objection of instructing the jury as to the 
weight of evidence. 

The having received at the office of the company the papers 
referred to, was but evidence, tending to show that the news of the 
disaster had reached the defendant or its agent, Atkins, and the 
court should not have instructed the jury as to the weight of evi- 
dence. The jury should have have been left free to weigh for 
themselves the evidence, and determine upon its effect uninfluenced 
by the opinion of the court. 

The evidence shows that the news of the sinking of the Wabash 
had been actually received at the office of the company on the 
morning in question, and it may be said that the instruction could 
have done no harm there being positive proof that such information 
was actually received at the company’s office. But information 
received at the office of the defendant was not necessarily received 
by the defendant so as to obviate the defense here set up. The de- 
fendant is an incorporeal entity, which transacts its business by the 
instrumentality of agents and notice to one does not necessarily 





1872] Heiman vs. The Phenix Mut. Life Ins. Co. 415 


_import notice to another of its agents, or to the defendant so far 
as this defense is concerned. 

Atkins being the particular agent of the company, through 
whom the insurance was effected, he was the person who should 
have had the information in question. His duties were not within 
the office, but his business was upon the Board of Trade, to look 
up marine risks, where he seems to have been in attendance through 
the business hours of the day named. And information at the 
office of the company was by no means the same as information to 
him, or in the language of the instruction, to the “defendant.” 
The instruction was faulty, too, in its being calculated to mislead 
the jury as to the person who should have had the information, as 
well as in pronouncing as to the weight of the evidence. For error 
in giving this instruction the judgment must be reversed and the 
cause remanded. 

Judgment reversed. 


SUPREME COURT OF MINNESOTA, 


JULY TERM, 1871. 


THERESIA HEIMAN, Apy’t., 
vs. 
THE PHC@:NIX MUTUAL LIFE INS. CO., Resp’t.* 


The presumption is that after the application was made and before the policy was 
delivered, while there were negotiations, there was no contract and no purpose 
to contract, otherwise than by a policy made and delivered upon simultaneous 
payment of the premium. 


The application for insurance is a mere proposal on the part of the applicant. When 
the insurer signifies his acceptance of it to the proposer,—and not before—the 
minds of the parties meet and the contract is made. 


This acceptance must be signitied by some act; a simple mental acceptance—a 
mere thought—ameunting to nothing. 


The making and forwarding of a policy by the company to its agent, whose duty it 
was to receive the premium and deliver the policy to the insured, and the 
presentation of the policy to the agent of the party making the application was 
evidence, not of a contract to insure, but of a willingness to enter into such 
contract upon payment of the premium. 


Where there was no payment of the premium and no evidence of a transfer of the 
legal manual possession of the policy to the assured so as to constitute a delivery, 
in fact, the policy is prima facie incomplete as a contract, and the burden is upon 
him to show that the real intention and understanding was to pass the legal title 
and possession without or before payment of the premium. 


* Decision rendered January 17th, 1872. 
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Held, that the receiving of a note from the person making the application, by 
an agent of the company, for a part of the first premium has no tendency to show 
a delivery of the policy, actual or constructive, or any intent to give effect to the 
same as a contract. 


ALLIs, GILFILLAN & WILLIAMS, for Appellant. 
BiaELow, Fianpravu & CriarK, for Respondent. 


Berry, J. 


The defendant is a Life Insurance Company, duly incorporated 
under the laws of Connecticut, and authorized to transact business in 
the Stateof Minnesota. That on July 15th, 1869, an application was 
made to defendant through its duly authorized agent at St. Paul by 
Hireh Heiman for an insurance upon his life, for benefit of plaintiff, 
his wife; that defendant upon such application made out a policy and 
transmitted same to its agent in Minnesota, by whom it was received 
on or about August 3d, 1869. Plaintiff introduced testimony tending 
to show that about August 10th, Hirch Heiman went out of Minne- 
sota, of which he was a resident, upon a temporary absence, leav- 
ing his minor son Isidor Heiman in charge of the business which he 
followed ; that on or about August 25th, and about fifteen days after 
said Hirch had left this State, as aforesaid, one Thompson, who had 
received the policy from Van Dusen, defendant’s general agent in 
Minnesota, came to the store in which Isidor was conducting his 
father’s said business, and informed said Isidor that he had the 
policy, at the same time showing it to said Isidor, who read it, and 
informing him that the first annual premium, about $100, was to be 
paid in cash, and a note to be received for about the same sum; that 
Isidor told Thompson that he could not pay him any money, but 
woul sign the note; that at said Thompson’s request Isidor 
signed the note for and in the name of his father; that Thomp- 
son took the note and put it with the policy in an envelope; that 
Isidor then asked said Thompson for the policy, but that Thompson 
said he would keep it till said Hirch Heiman got home and would 
wait for the money and keep the policy good until then. That said 
Thompson did not deliver the policy to said Isidor; that Isidor 
informed said Thompson that he expected his father home in a few 
days ; that the note has never been returned. 

The note was of the tenor following—blanks filled up. 


HartTrorpD, 

Twelve months after date, for value received I promise to pay the Phenix 
Mutual Life Insurance Company or order dollars, with interest 
payable annually in advance at 6 per cent., it being for part premium due 
and payable on policy No. —— of said Company, on the life of ——* 
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dated . which policy and all payments or profits which may become 
due thereon are hereby pledged and hypothecated to said Company, for the 
payment of the note. 

Said Isidor, examined for plaintiff, testified on cross-examination, 
as follows: ‘Mr. Thompson asked me for the money ; he said there 
was so much to be paid; he asked if I could pay it. I said I was 
pretty short, but that my father would be home soon; he did not 
urge me to pay it; * * * did not tell me that it was necessary 
to pay the premium.” Josiah Thompson, examined for plaintiff, 
testified that he received the policy from Van Dusen, (the defendant’s 
general agent in Minnesota), ‘‘to deliver and collect the premium on 
it the same as on other policies; that he had no special instructions 
in this case, that his instructions in every case were that the policy 
was not to be delivered till he received the premium.” Hirch Hei- 
man never returned. He died on September 9, 1869, and proper 
proofs of his death were duly served upon defendants. After some 
other evidence, not important upon this appeal, the plaintiff rested. 
Defendant moved to dismiss upon the ground that “ plaintiff had 
failed to establish a cause of action.” Motion granted. Plaintiff 
moved for a new trial, and from the order denying the latter she 
appeals. 

Plaintiff argues that the dismissal was erroneous, because, 

lst. Even admitting the policy was never delivered, there was 
evidence tending to prove a contract of insurance, upon which evi- 
dence the jury should have been allowed to pass. This position has 
reference to the evidence that an application for insurance had been 
duly made, and a policy based thereupon had been signed and sealed 
by defendant, and forwarded to an agent whose duty it was to receive 
the premium and deliver the policy to the insured. 

Plaintiff contends that upon this evidence it was for the jury to 
determine whether the application had been accepted by the defend- 
ant, arguing that if it had been accepted, the contract of insurance 
existed, although the policy, the formal instrument evidencing the 
contract, had not been delivered. i 

But, as independent of the policy, there is nothing in the case 
tending to show any acceptance of the application, or any agreement 
to insure. The presumption is that while there were negotiations, 
there was no contract and no purpose to contract otherwise than by a 
policy made and delivered upon simultaneous payment of the pre- 
mium.—Mackey vs. Mut. Ben. Ins. Co., 103 Mass., 92; see also St 
Louis Mut. Ins. Co. vs. Kennedy, 6 Bush., 450. 

The application for insurance is a mere proposal on the part of the 

27— 
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applicant ; when the insurer signifies his acceptance of it to the pro- 
poser, and not before, the minds of the parties meet, and the 
contract is made.— Taylor vs. Merch F. I. Co., 9 How., 390; Flan- 
ders on Ins., 109. This acceptance must be signified by some act— 
a simple mental acceptance, a mere thought, amounting to nothing. 

Now the acts of defendant relied on by plaintiff as showing an 
acceptance of her proposal, are the making of the policy and the 
forwarding of the same to an agent, whose duty it was to receive the 
premium and deliver the policy to the insured, to which may in this 
case be added the presentation of the policy to plaintiff’s alleged 
agent. But while these acts were indicative of an acceptance of 
plaintiff’s application, they were, under the presumption above men. 
tioned, evidence of an acceptance only as the basis of a contract to 
be entered into by a policy which was to be made and delivered, so as 
to become operative as a contract only upon the simultaneous pay- 
ment of the premium. In other words, these acts on defendant’s 
part were evidence not of a contract to insure, but of a willingness 
to enter into such contract upon performance—(i.e., upon payment 
of the premium), by the other party. It may be further added in 
reply to a portion of the counsel’s reasoning, that the application 
being a mere proposal “ cannot be converted into a contract by delay 
on the part of the company,” or its agent in rejecting or accepting it. 
—Flanders on Ins., 109; Ins. Co. vs. Johnson, 11 Harris, 72. So 
far then as the first position taken by plaintiff’s counsel is concerned, 
the dismissal of the action was not erroneous. 

In the second place, the plaintiff insists that the dismissal was 
wrong because there was evidence tending to prove a delivery 
of the policy. It is not claimed that the exhibition of the policy 
to Isidor Heiman, or his temporary possession of the same while 
reading it, amounted to a delivery. It was evidently handed him 
for inspection simply, and not with design to vest its legal posses- 
sion in him or in any person through him.—Mackey vs. Mut. Ben. 
Ins. Co., supra, 89. A delivery “ may either be actual—that is, by 
doing something ard saying nothing ; or verbal—that is, by saying 
something and doing nothing, or it may be by both; but it must 
be by something answering to one or the other, or both these, and 
with intent thereby to give effect to the deed.”— Wash. Real Prop., 
578, and cases cited; Stevens vs. Hatch, 6 Minn., 74; Mills vs. 
Green, 20, Pick. 35. 

In the case at bar no evidence tends to show any transfer of 
the legal manual possession of the policy to the assured, or to any 
person for her, so as to constitute a delivery in fact. Then, the 
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policy is prima facie incomplete as a contract—Collins vs. Ins. Co., 
quoted in Flanders on Ins., 104—note, and the burden is upon the 
plaintiff to show that the real intention and understanding was 
to pass the legal title and possession without or before the pay- 
ment of the premium, Mackey vs. Mut. Ben. Ins. Co., supra, and 
without delivery in fact, and to account for the circumstance that 
the policy has not been put into her possession, as contracts of the 
kind usually are when completely executed; or,in other words, to 
show that though retained by Thompson the policywas constructively 
delivered, or, in the language of the plaintiff’s counsel, that Thomp- 
son’s possession was the possession of the assured. To show this, 
the plaintiff must prove that there was something said or done, or 
both, with intent thereby to give effect to the policy. Plaintiff 
relies upon the testimony of Isidor Heiman, as follows: “TI said I 
could not give him (Thompson) any money, as we were short, but 
I would sign the note, and I signed it for my father at Mr. Thomp- 
son’s request. He took the note and put it with the policy in an 
envelope. I then asked him for the policy ; but he said he would 
keep it till my father got home; he said he would wait 
for the money until my father got home, and would keep the 
policy good till then.” In considering this testimony, it is mute- 
rial to bear in mind that there was no manual delivery of the 
policy. This makes the refusal to deliver, upon express request, 
quite significant. The refusal goes to show not only that Thomp- 
son did not intend to give effect to the policy, but that he meant 
to have his intention clearly understood. But, viewed in connec- 
tion with Thompson’s positive refusal to deliver, we think that a 
more particular analysis of the language above quoted places the 
fact that there was no intent to give effect to the policy beyond 
doubt. “He said he would keep it (the policy) till my father got 
home.” Certainly there is nothing in these words indicating the 
intent referred to. ‘He said he would wait for the money until 
my father got home.” ‘This is not saying that he would give 
credit for the cash part of the premium, and meantime hold the 
policy as a deposit and as the property of the assured; but the 
policy is retained for the payment of the premium. See Hoyt vs. 
Mut. Ben. Ins. Co., 98 Mass., 544. Thompson saying in effect, 
“T will not deliver the policy so as to make it operative as a con- 
tract, because the money is not paid, but I will retain the policy, 
and wait until Hirch Heiman returns, to give him an opportunity 
to pay the money and receive a delivery of the policy.” The case 
is not analogous to those in which policies have been in fact deliv- 
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ered, though in violation of their own terms or of authority before 
premium paid, prepayment having beon waived, or a credit given for 
the premium. Policies issued under such circumstances havo been 
upheld because actually delivered, and with intent that they shall 
take effect. Sheldon vs. Conn. Mut. Life Ins. Co., 25, Conn., 207; 
Goit vs. Mut. Ben. Ins. Co., 25 Barb., 190; Sheldon vs. tna Ins. 
Co., 26 N. Y., 460. There is no credit given in the case at bar, 
not only because none is expressed, but because there being no 
delivery of the policy, but a refusal to deliver it, there was no con- 
sideration moving from the defendant for any obligation on the 
part of the assured for which to give credil, and for the further 
reason that there was no consideration moving from the assured 
for any agreement on the part of the defendant to give credit. 
Hoyt vs. Mut. Ben. Life Ins. Co., supra. ‘ And would keep the 
policy good until then.” Now keeping in mind that when this was 
said there had been no actual delivery of the policy, but a refusal 
to deliver it, and that there had been no agreement to hold it as 
the property of the assured, it seems to us that these words can 
only mean that he would keep the policy as good as it then was- 
He does not agree to make it good, to make it operative as a con- 
tract, to give effect to it as a policy, but simply to keep it good. 
As is suggested by counsel for defendant, we think this means 
nothing more than that he would retain the policy, would not re- 
turn it to the-home office as is usually required, but would keep 
it good, so that when Hirch Heiman returned he might have the 
same opportunity to pay the premium, and take a delivery of the 
policy, as he would have had if then present. It is to be observed, 
also, that Thompson said he would keep the policy, wait for the 
money, and keep the policy good, all, until Hirch Heiman got 
home. All of these alleged promises are based upon the idea that 
Heiman would get home. The words italicised are then, as it seems 
to us, in the nature of a condition upon the fulfillment of which 
whatever binding force these promises may possess depends. It 
is as if Thompson had promised to do these things until Heiman 
came home; if, or provided, he came home. When the fulfillment 
became impossible, as it did by Heiman’s death, the promises, if 
ever binding, bound no longer. As to the note, when it is con- 
sidered with reference to the circumstances under which the testi- 
mony shows it to have been taken, it has no tendency to show a 
delivery of the policy, actual or constructive, or any intent to give 
effect to the same as a contract. Admitting that Isidor Heiman 
had authority to make the note, it could, at most, only go in part 
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payment of the premium ; and unless it was so agreed (and there 
is no evidence of such agreement), the assured would not, upon 
simply executing and delivering the note, be entitled to a manual 
delivery of the policy, or to claim that Thompson’s possession of it 
should be held as her possession. For, notwithstanding the execu- 
tion of the note, the condition upon which defendant’s liability 
upon the policy is to attach is in part unperformed. Flanders on 
Ins., 110 ; Sanford vs. The Mut. Fire Ins. Co., 11 Paige, 547. Nor is 
the retention of the note by the defendant, or its agent, important. 
Admitting that it is negotiable paper, and that it does not carry 
notice of its infirmity upon its face, there is nothing in this case to 
show that defendant has negotiated it or claims to hold it ad- 
yersely, or is not ready to deliver it up on proper demand. Cer- 
tainly it is not defendant’s duty to seek out the proper person 
to whom to tender it or give itup. Parker vs. Parker, 1 Gray 
409 ; St. Louis Mut. Life Ins. Co. vs. Kennedy, supra. 

Passing from these details, when we consider, generally, that all 
that was said and doneat the interview between Thompson and Isidor 
Heiman, was said and done in immediate connection with Thomp- 
son’s positive refusal to deliver the policy, we think there is no 
reasonable construction of his language or acts which will justify 
the inference that though he refused to give effect to the policy by 
manual delivery, he intended, or was understood to intend, that he 
would hold the policy as the property of the assured, thereby 
making a constructive delivery of it, so that his possession would 
be the assured’s possession, and the policy be as good to her, to all 
intents and purposes, as if he had made manual delivery thereof. 
And this inference is still more unwarrantable when we call to 
mind that upon the testimony introduced by plaintiff it appears 
that Thompson was instructed not to deliver policies until the pre- 
mium was paid, and that in the absence of clear affirmative evi- 
dence to the contrary, he is not to be presumed to have disobeyed 
his instructions and violated his obligation to his principal. 

As, in our opinion, then, the plaintiff failed to adduce evidence 
which by any fair construction tends to establish a contract of 
insurance or a delivery of the policy, actual or constructive, the 
order dismissing the action was right, and the order denying a new 
trial must be affirmed. 

Ordered accordingly. 
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SUPREME COURT OF IOWA, 
JUNF TERM, 1571, 


Appeal from Dubuque Circuit Court. 


ISABELLA WILLIAMS, by her next friend, Appellee, \ 


vs. 
THE WASHINGTON LIFE INS. CO., App’t.* 


Where a policy provided that payment of premiums should be made on or before 
a certain day at the office of the company, ‘or to agents when they produce 
receipts signed by the president or secretary,’’ it is not necessary to show 
that an agent of the company presented a receipt for the premiums and that 
payment was neglected or refused. The true consideration of the clause is that 
the premiums were to be paid on the = fixed by the policy, in any event, and 
that they might be paid at the office of the company or to such agents as should 
have and produce receipts signed by the president or secretary, as evidence of 
their authority to receive the premiums. 


A policy was procured by a mother upon her own life for the benefit of her infant 
daughter and two quarterly premiums paid. The mother then surrendered 
the policy to the company and no further premiums were paid before her 
death. Held, that as the two premiums due before the death of the mother were 
not paid, the daughter could not recover under the policy, and that it was not 
necessary to inquire whether the mother could or could not, for a considera- 
tion, surrender or cancel the policy. 


Action upon a life insurance policy, made by the defendant 
March Ist, 1869, insuring the life of Mary F. Williams, the mother 
of plaintiff. The petition alleged the execution of the policy upon 
an agreed consideration, the death of the insured, notice and proof 
thereof, and the failure of defendant to pay. The answer admits 
the execution of the policy, the death and notice thereof, but al- 
leged the non-payment of the premiums as they became due, speci- 
fying them, and the forfeiture of the policy thereby, and also that 
subsequent to the execution and delivery of the policy, in consid- 
eration of the re-payment of all premioms and expenses by the 
defendant to the insured, the policy was surrendered to defendant 
and cancelled. The cause was tried toa jury. The defendant, at 
plaintiffs request, produced the policy : the only parts thereof upon 
which any question arises, are as follows: “This policy of insur- 
ance witnesseth, that the Washington Life Insurance Company, in 
consideration of the representations made to them in the applica- 
tion for this policy, and of the sum of fifty one dollars to them 
duly paid by the assured under this policy, to wit, Isabella Williams, 


*Decision rendered June 16th, 1871. 
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daughter of Mary F. Williams, and of the annual premium of fifty 
one dollars to be paid on or before the first day of March, in every 
year during the continuance of this policy, do insure the life of the 
said Mary F. Williams, of Dubuque, in the County of Dubuque, 
State of Iowa, in the amount of twenty-five hundred dollars (with 
participation in profits) for the term of her natural life, *- * 
if the said premium shall not be paid on or before the days above 
mentioned for the payment thereof, at the office of the Company 
in the City of New York, unless otherwise expressly agreed in wri- 
ting, or to agents, when they produce receipts signed by the Pres- 
ident or Secretary, then, and in every such case, the Company shall 
not be liable for the payment of the sum insured, or any part 
thereof, and this policy shall be null and void and shall cease and 
determine, except in the case of the due surrender of this policy as 
herein provided. ’’ The application stated the “name of the per- 
son for whose benefit the insurance is applied for, Isabella Williams ; 
residence, Dubuque; relationship, daughter;” and was signed, “Isa- 
bella Williams by Florence Williams.” 

The evidence showed that a few days after the application was 
forwarded to the company, a request for a change from annual to 
quarterly payments was also forwarded and the change was 
granted by the company, and the first payment of premium on the 
delivery of the poligy was a quarterly payment of $16.66. The 
weight of the evidence showed that Mary F. Williams, the 
and mother, whose life was insured, had some means of her own and 
that she procured the policy with a view to a provision for her 
daughter, then quite young. The quarterly payment of $16.67 
due on first of June, 1869, was also paid. On the 8th day of July, 
1869, Mary F. Williams, in consideration of forty dollars paid to 
her by the company, surrendered the policy to the company, and 
acknowledged the same to be in full for all claims under it. No 
further premiums were paid, or other act done under the policy. 
Mary F. Williams died December 3d, 1869. Under the instrus- 
tions of the Court, the jury found for the plaintiff. Judgment 
accordingly. The defendant appeals. 


Suinas, VAN Duzee & Henperson, for Appellant. 
Avams & Rostnson, for Appellee. 


Coxe, J. 
The court instructed the jury that “by the terms of the policy 
a mere omission to pay the premiums when due, would not alone 
work a forfeiture ; if a forfeiture of the policy is claimed, for the 
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non-payment of premiums, it must be shown that an agent of the 
company presented a receipt for the premiums to a person liable to 
pay it, and such person refused or neglected to make the payment 
thereof.” This is assigned as error. The language of the policy 
is, “If the said premiums shall not be paid on or before the day 
above mentioned for the payment thereof, at the office of the com- 
pany, in the city of New York, (unless otherwise expressly agreed 
in writing), or to agents when they produce receipts signed by the 
president or secretary, then, and in every such case, the company 
shall not be liable for the payment of the sum insured, or any part 
thereof, etc.”” In our view, the true construction of this clause of 
the policy is, that the premiums are to be paid on the days fixed by 
the policy (as amended by the agreement for quarterly payments) 
in any event; and the assured might pay on those days, either at 
the office of the company in New York, or to agents; but the pay- 
ment could only be made to such agents as should have and pro- 
duce receipts therefor, signed by the president or secretary—the 
receipts thus signed being evidence of the authority of the agents 
to receive the premiums. This construction is in accord with the 
plain and ordinary meaning of the language used, with the uniform 
rule of insurance, requiring prompt and advance payments, and 
with even a technical construction of the language. The policy 
fixes the time for payment, and then says it may be made to the 
company or to agents when they produce receipts, etc. 

It being conceded that the premiums due on Sept. Ist and Dec. 
1st, 1869, were, without excuse, not paid nor offered to be paid, it 
is fatal to plaintiff’s case. We need not, therefore, inquire whether 
the mother could or could not, for a consideration, surrender or 
cancel the policy. It having been done and no objection made to 
it, no premiums paid, or act done or claim made, under the policy, 
until after the death of the assured, the plaintiff cannot recover. 

Tt was error to give the instruction. 

Reversed. 





1872] Howard F. Ins. Co. vs. Nor.& N: Y. Trans. Co. 425 


SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1870. 


In Error to the Circuit Court of the United States for the District of 
Connecticut. 


THE HOWARD FIRE INS. CO., PU’ffs in Error, 
vs. 
THE NORWICH ANDN.Y. TRANSPORTATION CO. ) 


The boat was insured against fire. The water let into the boat bya collision, 
generated steam in the furnace, which blew out the fire setting fire to the boat, 
causing her to sink until totally submerged, when, but for the fire, she would 
only have sunk to the promenade deck. Held, that the fire was the efficient 
predominating cause, and the one nearest the catastrophe which directly con- 
tributed to all the damage done after she had sunk to her promenade deck. 


The tire in this case was caused by the collision, but the policy insured against 
fire caused by collision. 


When an efficient cause nearest the loss is a peril expressly insured against, the 
insurer is not to be released from responsibility by showing that the property 
was brought within that peril by a cause not mentioned in the contract. 


The insurer was liable for damage done after the boat had sunk to her promenade 
deck. 


Mr. Justice Strong, delivered the opinion of the Court. 


Mr. Phillips in his Treatise on the Law of Insurance, lays down 
two rules respecting the concurrence of different causes of loss, 
which the plaintiffs in error contend should be applied to this case, 
and which, if applied, they insist must lead to a reversal of the 
judgment in the court below. The first of these is: “In case of 
the concurrence of two causes of loss, one at the risk of the assured, 
and the other insured against, or one insured against by A, and the 
other by B, if the damage by the perils respectively can be dis- 
criminated, each party must bear his proportion.” The second is, 
“ Where different parties, whether the assured and the underwriter, 
or different underwriters, are responsible for different causes of 
loss, and the damage by each cannot be distinguished, the party 
responsible for the predominating efficient cause, or that by which 
the operation of the other is directly occasioned, as being merely 
incidental to it, is liable to bear the loss. Phillips on Insurance, 
vol. 1, secs. 1136, 1137. These propositions may be accepted as 
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correct statements of the law, and the question before us is, whether 
the circu:t court, in giving judgment for the assured, failed to 
apply them rightly to the facts of the case. 

The plaintiffs in error insured for the defendants, the steamer 
Norwich, against fire, and the policy was in force when the loss 
occurred. It covered the steamer, her hull, boilers, machinery, 
tackle, furniture, apparel, etc. whether stationary or movable, 
whether the boat should be running or not running, and insured 
thereon five thousand dolls against all such loss or damage, not 
exceeding the sum insured, as should happen to the property by 
fire, other than fire happening by means of any invasion, insurrec- 
tion, riot, or civil commotion, or of any military or usurped power. 
Thus loss from fire happening in consequence of every other cause 
than those excepted was covered by the policy. The insurers took 
the risk of fires caused by lightning, explosions, and collisions. 
Such was the contract. 

The circumstances attending the loss, as appears from the spe- 
cial findings of the court by which the case was tried, without the 
intervention of ajury, were substantially these: While on one of 
her regular trips from Norwich to New York, on Long Island 
Sound, the steamer collided with a schooner, the latter striking her 
on her port side, and cutting into her bull below the water 
line, in consequence of which she immediately and rapidly be- 
gan to fill with water. Within ten or fifteen minutes after 
the collision, the water reached the floor of the furnace, and the 
steam thereby generated blew out the fire, which communicated 
with the wood work of the boat. Her upper works and her com- 
bustible freight were soon enveloped in flames, and they continued 
to burn half or three-quarters of an hour, when she gradually sunk 
in twenty fathoms of water, heeling over. The steamer was so 
constructed that her main deck was completely housed in from 
stem to stern, up to her promenade, or hurricane deck above. Her 
freight was stowed on the main deck, and her cabin and state-rooms 
were on the hurricane deck. From the effects of the collision 
alone she would not have sunk below her promenade deck, but 
would have remained there suspended in the water, and would 
have been towed to a place of safety, when she, her engines, 
tackle, and furniture could have been repaired and restored to their 
condition prior to the collision for the sum of fifteen thousand 
dollars, the expense of towage included. The sinking of the 
steamer below her promenade deck was the result of the action of 
the fire in burning off her light upper works and housing, thus 
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liberating her freight, allowing much of it to drift away, whereby 
her floating capacity was greatly reduced, so that she sunk to the 
bottom, and all the damage which she suffered beyond the fifteen 
thousand dollars above named as chargeable to the collision, 
(amounting to seventy-three thousand dollars,) including the cost 
of raising the boat, was the natural and necessary result of the 
fire and of the fire only. All this is found as facts by the circuit 
court. 

It is now urged on behalf of the plaintiffs in error that these 
findings establish the sinking of the steamer, wherein consisted 
principally the loss, or that part of it in excess of fifteen thousand 
dollars chargeable to the collision, was the result of two concurrent 
causes, one the fire, and the other the water in the steamer’s hold, 
let in by the breach made by the collision. As the influx of the 
water was the direct and necessary consequence of the collision, it 
is argued that the collision was the predominating, and, therefore, the 
proximate cause of the loss. The argument overlooks the fact, 
distinctly found, that the damage resulting from the sinking 
of the vessel was the natural and necessary result of the 
fire only. If it be said that this was but an inference from 
facts previously found, it was not for that reason necessarily 
a mere legal conclusion. But we need not rely upon this. 
Apart from that finding, the other findings, unquestionably 
of facts, show that neither the collision, nor the presence of water 
in the steamer’s hold was the predominating efficient cause of her 
going to the bottom. ‘That result required the agency of the fire. 
It is found that the water would not have caused the vessel to sink 
below her promenade deck, had not some other cause of sinking 
supervened. It would have expended its force at that point. The 
effects of the fire was necessary to give it additional efficiency. 
The fire was, therefore, the efficient predominating cause, as well 
as nearest in time to the catastrophe, which not only directly con- 
tributed to all the damage done, after the steamer had sunk to her 
promenade deck, but enlarged the destructive power of the water, 
and rendered certain the submergence of the vessel. This plainly 
appears, if we suppose that the fire had occurred on the day after 
the collision, and had originated from some other cause than the 
collision itself. The effects of the prior disaster would then have been 
complete. The steamer would have been full of water, sunk to 
her promenade deck, and, remaining thus suspended, would have 
been towed to a place of safety and saved, in that condition, to her 
owners, except for the new injury. But the fire occurring on the 
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next day, destroying the upper works and the housing, thus liber- 
ating the light freight and greatly reducing the floating capacity 
of the steamer, would have caused her to sink to the bottom as she 
did. In the case supposed, the water would have been as truly 
a concurrent and efficient cause of the steamer’s sinking, as it was 
in the case now in hand. It would have operated in precisely the 
same manner, remaining dormant until given new activity. But 
could there have been any hesitation in that case, in determining 
which was the proximate, the efficient, predominating cause of 
the sinking of the vessel? And can it be doubted that the under- 
writers against loss by fire would be held responsible for such a loss ? 
Wherein does the case supposed differ in principle from the present, 
when the facts found are considered? True, the fire in this case 
was caused by the collision, but the policy insured against fire 
caused by collision. True, the fire immediately followed the 
filling of the steamer with water, or commenced whilo she was 
filling, but the effects of the fire are conclusively distinguished 
from the breach in the steamer’s hull, and the filling of her hold 
with water. The damages caused by the several agencies have 
been discriminated, and its proper share assigned toeach. It is an 
established fact that the damaging effect of the water, independent 
of the fire, would not have reached beyond sinking of the steamer 
to its upper deck, when she would have been saved from further 
injury. 

There is, undoubtedly, difficulty, in many cases, attending the 
application of the maxim, “ proxima causa, non remota spectatur,” 
but none when the causes succeed each other in order of time. In 
such cases the rule is plain. When one of several successive 
causes is sufficient to produce the effect, for example, to cause a 
loss, the law will never regard an antecedent cause of that cause, 
or the “ causa causans.”—Gen. Mutual Ins. Co. vs. Sherwood, 14 
How., 366. In such acase there is no doubt which cause is the prox- 
imate one within the meaning of the maxim. But, when there is 
no order of succession in time, when there are two concurrent 
causes of a loss, the predominating efficient one must be regarded 
as the proximate, when the damage done by each cannot be distin- 
guished. Such is, in effect, Mr. Phillips’ rule. And certainly that 
cause which set the other in motion, and gave to it its efficiency for 
harm at the time of the disaster must rank as predominant. In 
the present case, however, the rule hardly seems applicable, because 
the damage resulting from the fire, and that caused by the filling of 
the steamer are clearly distinguished. 
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It is true, as argued, that as the insurance in this case was only 
against fire, the assured must be regarded as having taken the risk of 
collision, and it is also true that the collision caused the fire, but it is 
well settled that when an efficient cause nearest the loss is a peril 
expressly insured against, the insurer is not to be relieved from 
responsibility by his showing that the property was brought within 
that peril by a cause not mentioned in the contract.—St. John vs. 
the American Mutual Ins. Co., 1 Kernan, 519. That case is instruct- 
ive, and is, in one particular at least, responsive to the argument of 
the plaintiffs in error. It exhibits the difference, in effect, between 
an express exception from a risk undertaken, and silence in regard 
to a peril not insured against. The policy, as here, was against fire, 
but it contained a provision that the company would not be liable 
‘for any loss occasioned by the explosion of a steam _ boiler.” 
While it was in force there was an explosion of a steam boiler which 
caused the destruction of the property insured by fire. It was held 
the insurers were not liable. The proviso, or exception, was con- 
strued as extending to fire caused by such explosions, for, as the 
parties were contracting about the peril of fire alone, an express 
exception of all loss from explosions must have been meant to cover 
fire when a consequence of explosions, otherwise the exception would 
have been unmeaning. But the court said, if nothing had been said 
in the policy respecting a steam boiler, the loss, having been occa- 
sioned by fire, as its proximate cause, would have rested on the 
insurer3, though it had been shown, as it might have been, that the 
fire was kindled by means of the explosion. The judgment thus 
turned on the effect of an express exception. Had there been none, 
the court would not have enquired how the fire happened, whether by 
an explosion or not. In the case before us there is no exception of 
collisions, or fires caused by collisions. It must therefore be under- 
stood that the insurers took the risk of all fires not expressly excepted. 

It has been argued that because the policy was against fire 
only, the assured are to be considered their own insurers against 
perils of the sea, including collisions, and as insurers against marine 
risks are liable for collisions, with all their consequences, including 
fires, the assured in this case must be held to have undertaken that 
risk. This would be so if they had taken out no policy against fire. 
But that works a material difference. Suppose these underwriters 
had insured the steamer against collisions and fire, and had then re- 
insured in another company against fire alone, as they might have 
done, would it have been a sufficient answer to a suit brought by them 
against their insurers, that the fire which caused the steamer to sink 
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was itself caused by a collision? No one will affirm that. Yet upon 
the theory of the plaintiffs in error, this is substantially what is now 
attempted. Before any policy was issued, the Norwich and New 
York Transportation Company were their own insurers against collis- 
sions and fire, no matter how caused. They sought protection against 
some of the possible consequences of these risks, and they obtained a 
policy insuring them against all loss by fire, except fire caused by 
certain things, of which collision was not one. Against every other 
consequence of a collision than a fire, they remained their own insu- 
rers, but the risk of fire was no longer theirs. 

We have already sufficiently said that the amount of the loss caused 
by the collision, apart from the fire, was distinctly ascertained, and the 
insurers where not charged with it. So was the amount of loss caused 
by the fire itself ascertained. If, therefore, it was a ‘case of the con- 
currence of two causes of loss, one at the risk of the assured, and the 
other of the insurers, the damage resulting from each has been dis- 
criminated, and the insurers have been held liable only for that 
caused by the peril against which they contracted. — Vide Heebner 
vs Eagle Ins. Co, 10 Gray, 143. 

Judgment has therefore been given in conformity with the rules as 
above stated, in Phillips on Insurance, 

The judgment is affirmed. 


COURT OF APPEALS OF MARYLAND, 
APRIL TERM, 1871. 


Appeal from Circuit Court for Howard County. 


vs. 


THE MUTUAL BENEFIT LIFE INS. CO., App’t., ) 
HARRIET H. WISE, Appellee,* 


Answers given by the assured to questions asked in the declaration in regard to 
his having been employed in military or naval service; to his having had any 
sickness within the last ten years, and in regard to any company having declined 
to insure him, were not warranties, but representations, made material by the 
agreement of the parties. 

The truth of these representations alone, and not their materiality, was open to 
the consideration of the jury. It was not incumbent upon the insurer to show 
that they were morally false, but it would be sufficient to defeat the plaintiff’s 
action if they were shown to be simply untrue. 





* Decision rendered April, —--, 1871. 
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When the assured was asked whether he had had any of several specified diseases, 
and further whether he had had any sickness within ten years, and it after- 
wards appeared that he had once had chronic pharyngetis, a disease not speci- 
fied, it was for the jury to decide whether chronic pharyngetis was a_ sick- 
ness in the contemplation of the parties putting and answering the questions. 


It was a question for the jury to decide whether a chaplain in the army is in the 
military service, and whether the assured, if in the military service, was ever 
actually employed in such service. 


Whether certain facis connected with an application by the assured to another 
company for insurance, amounted to his application being declined or not is a 
uestion for the jury to pass upon, and unless his application was in reality 
deetiend. he was under no obligation to disclose such facts in answer to a ques- 
tion whether any company had declined to insure him. 


Evidence to show that a person—a preacher—insured in 1867, was so fatigued by 
the morning services in 1860 or 1861, that he was compelled to omit services in 
the afternoon is irrelevant. 


Where the plaintiff was a citizen of Virginia, at the time of the institution of the 
suit, the provisions of the act of Congress authorizing removals from the state 
to the federal courts do not apply. 


GRASON, J. 


The record in this cause contains two exceptions, the first taken to 
the ruling of the court below in excluding from the consideration by 
the jury the evidence therein set out; and the second to the rejection. 
of ten of the eleven prayers offered by the appellant, the first prayer 
having been conceded. The rejected prayers all relate to certain 
answers made by Henry A. Wise, Jr., to questions five, eleven and 
fifteen put to him, before the policy was issued, by the agent of the 
appellant. The appellee, by her declaration in writing, dated the 
17th day of May, in the year 1867, (the same day the policy bears 
date), and filed with the application, declared that the age of said 
Henry A. Wise, Jr., at his next birthday thereafter, would be thirty 
three years; that he did not, to the best of her knowledge and 
belief, practice any bad or vicious habit that tended to shorten life ; 
and that she had an interest in his life to the full amount of twenty 
thousand dollars; and she thereby agreed that the answers of said 
Henry A. Wise, Jr., and those of his friend and physician, should be 
the basis of the contract between herself and the company ; and that, 
if any untrue or fraudulent allegation should be contained in these 
answers or in said declaration, allowances which should be paid to 
the company on account of the insurance made in consequence 
thereof, should be forfeited for the benefit of the company. The 
policy contains a stipulation that it shall be void if “the declara- 
tion, made by the assured, and upon the faith of which this agree- 
ment is made, shall be found in any respect untrue.” 

The fifth, eleventh and fifteenth questions, to which the prayers 
refer, and the answers thereto, are as follows: 5th. ‘Has the party 
been, or is he now employed in any military or naval service?” The 
answer was “No.” 11. ‘Has the party had any sickness within the 
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last ten years; if so, what?” The answer was “Pneumonia in 1862.” 
15. “Has any company declined to insure the party; if so, what 
company, when and for what reasons?” The answer was “No.” 

The contract between the parties having beva entered into upon the 
basis of the truth of these answers, it becomes necessary to ascertain 
whether they constitute warranties, (which cast upon the assured the 
onus of proving the literal truth of them,) or whether they are rep- 
resentations merely ; and if representations, whether their materiality, 
as well as their truth, is to be passed upon by the jury. We have 
carefully examined and considered the authorities referred to in the 
argument, and are of opinion that the true rule of construction of 
contracts like this, is that adopted and acted upon in the cases of 
Anderson vs. Fitzgerald, 4 H. of Lords, cases 503, 514; and Camp- 
bell vs. New England Ins. Co., 98th Mass. 381. Both of those cases 
presented questions almost identical with those raised in this case, 
and in each of them it was held that the answers were not warranties, 
but representations made material by the agreement of the parties 
and therefore that their truth alone was open.to the consideration of 
the jury. In those cases it was also held that it was not incumbent 
upon the insurer to show that the answers were morally false; but 
that, if they were shown to be simply untrue, it would be sufficient 
to defeat the plaintiff’s action. Being satisfied that those cases 
announce the true rule of construction of such contracts as the one 
before us, we will now proceed to consider the prayers. 

The second, third, ninth and tenth prayers refer to the eleventh 
question and answer. Upon the theory of these prayers, notwith- 
standing the jury might find that Mr. Wise’s answer that he had 
pneumonia in 1862 was true, yet their verdict must have been for 
the appellant, if they further found that he had ‘* Chronic Pharyngitis” 
within the ten preceding years, and that he had not communicated 
that fact, and that he had been treated therefor by a physician, how- 
ever innocent he may have been in making said answer. By the tenth 
question, Mr. Wise’s attention had been directed to certain diseases, 
specifically enumerated therein, and had been asked if he had any of 
those diseases; and upon his replying in the negative, he was asked 
by the eleventh question if he had had any sickness within ten years. 
It is not alleged that the answer to this question, as far as it went, 
was untrue, but it is contented that it ought to have gone further, 
and disclosed the fact that he had had Chronic Pharyngitis in 1860, or 
1861. There is evidence in the record to show that Pharyngitis is 
an inflammation of the throat and, when slight, not to be called a sick- 
ness, and not likely to shorten life. If the policy in this case is to 
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be avoided by the fact of Mr. Wise having had this affliction in 1860, 
or 1861, and by his not having disclosed that fact in his answer, 
then, if he had suffered from any slight indisposition or sickness 
within the same period and had failed to communicate that fact in 
answer to the eleventh question, the policy of insurance would have 
been made void. His attention having been directed by the tenth 
question to certain diseases particularly named therein, Mr. Wise 
may have very naturally supposed that the eleventh question had 
reference to diseases or sicknesses of the same class and like import- 
ance. It will be recollected that Pharyngitis is not named in either 
the tenth or eleventh question, and that there was proof to show that 
it is an affection slight in its character and effects; and if, as matter 
of law, a policy is to be avoided if a party insured is shown to have 
had it some six or seven years before insurance, and that he failed to 
make it known in answering a question like the eleventh, then poli- 
cies on lives, where the truth of answers to questions is made the 
basis of the contracts, would be mere devices by which insurance 
companies could obtain money by way of premiums without be- 
coming liable upon the policies issued to the insured. The four 
prayers, now under consideration were therefore properly rejected, 
because, they did not leave it to the jury to find from all the evi- 
dence before them upon this matter, whether “ Chronic Pharyngitis” 
was a “sickness” in contemplation of the parties in putting and 
answering the eleventh question in addition to the other facts 
which these prayers required the jury to find. 

The eleventh prayer denied the appellee’s right to recover if the 
jury should find that Mr. Wise was achaplain in the Confederate 
- army in the year 1862. The only evidence as to this point, was a 
statement of Mr. Haxall, who, without being inquired of about the 
matter, so testified at the trial below: The fifth question put to 
Mr. Wise and answered by him in the negative, was, “ Has the 
party been, or is he now employed in any military or naval service ?” 
There is no evidence to show whether a chaplain in the army is, 
or is not in fact in the Military Serrice, and none to show that Mr. 
Wise was ever actually employed in said service, even if a chaplain 
can be said to be in the military service. He may have held the 
position of chaplain without having been ever actually employed. 
The onus of proving such employment was upon the appellant, and it 
was a question properly and exclusively for the jury to pass upon, 
and as the eleventh prayer did not submit to the finding of the 
jury, either the question, whether a chaplain in the army is in the 
military service, or the question whether Mr. Wise, if in the mil- 
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itary service, was ever actually employed in such service, it was 
properly rejected. 

The fourth, fifth, seventh and eight prayers, refer to the fifteenth 
question and answer. In answer to the question whether any 
company had declined to insure Mr. Wise’s life, he said “No.” He 
had, in fact, made application to Mr. Bresee, General Agent, at 
Baltimore, of the Mutual Life Insurance Company, of New York, 
for insurance in that company. Mr. Bresee sent on to the President 
of his company in the same letter the applications of Macmurdo 
Staley and Wise, and several days afterwards received reply from 
the Vice-president of the company in the following words, viz : 

**T have received your letter dated Ist May. I enclose policies. No. 62,- 
413 Macmurdo, $36.13; Staley, declined; Wise, returned. See mem.” 

The proof shows that Macmurdo’s policy was granted; that 
“declined” opposite Staley’s name indicated that his application had 
been finally acted upon and rejected; and that the memorandum re- 
ferred to in the letter as made upon Mr. Wise’s application was the 
word “returned” or *“*withdrawn,” which indicated that his applica- 
tion might be reconsidered. Dr. Donaldson, the examining physi- 
cian of the New York Company, had reported that Mr. Wise’s weight 
did not correspond with his height by forty pounds. Mr. Bresee 
proved that Mr. Wise did not know that his application had been sent 
on to New York; that he had no means of knowing; that after it 
was returned from New York he sent a message to Mr. Wise that 
his company had some rules about a man’s weight corresponding with 
his height, and that he thought that there might be some difficulty or 
doubt about his application passing, and advising him to withdraw 
it; and that Mr. Wise sent a message in reply, that he would not 
take a policy if the company would give it to him ; that he would not 
insure in a company having such nonsensical rules. Mr. Winston, 
the President of the New York company, was twice asked upon his 
examination, whether Mr. Wise’s application had been declined by 
his company, without eliciting a reply in the aflirmative. The fourth 
and seventh prayers asked instructions, in substance, that if Mr. 
Wise did not make known, in answer to the fifteenth question, the 
facts connected with his application to the New York company, the 
plaintiff was not entitled te recover. The court below was right in 
rejecting those two prayers, because they did not submit to the jury 
to find upon all the evidence in relation thereto, whether any other 
company had declined to insure Mr. Wise’s life. That was a question 
exclusively within the province of the jury to pays upon. For the 
same reason, the fifth prayer, which asked the court to say, as matter 
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of law, that the above facts amounted to a declining of Mr. Wise’s 
application, was also properly rejected. The sixth and eighth prayers 
do not deny the appellee’s right to recover upon the ground of any want 
of truth in Mr. Wise’s answer to the fifteenth question, but upon the 
ground that it was the duty of Mr. Wise to have disclosed to the ap- 
pellant, all the facts connected with his application to the New York 
Company, and its return and fate. In other words, the sixth and 
eighth prayers are based, in effect, upon the theory of a fraudulent con- 
cealment by Mr. Wise of facts, which good faith and fair dealing re- 
quired him to disclose. Mr. Bresee testified that Mr. Wise did not 
know that his application had been sent on to New York, that he had 
no means of knowing; that he had never seen Mr. Wise after the 
application had been made out, and that he thought he had returned 
Mr. Wise’s application to him, as he had not been able to find it at 
his office. If Mr. Wise did not know that his application had been 
presented to, and considered by the New York Company, but believed 
that the suggestion for its withdrawal, came from Mr. Bresee, alone, 
for the reason that Mr. Wise’s weight did not correspond with his 
height, how can it be said that there was any concealment of facts, 
or want of good faith in not disclosing them. The prayers should 
have left it to the jury to find whether or not, upon all the evidence 
before them, Mr. Wise knew all the facts connected with said ap- 
plication, its return and fate, and knowing them concealed them. 
Not having submitted that question to the jury, the sixth and eighth 
prayers were properly rejected. 

We think that the evidence set out in the first bill of exceptions 
was clearly inadmissible. Whether Mr. Wise was so fatigued by 
the morning services in 1860 or 1861, that he had to omit services 
in the afternoon, and have them in the evening, or whether, if such 
were the facts it would have influenced Dr. Hartman, if known to 
_ him, in making up his opinion about recommending him for insur- 
ance in 1867, we are at a loss to perceive how the questions at 
issue between the parties to this case can be affected by it. Mr. 
Wise was asked no question in regard to it; there is no evidence 
to show that such a thing ever occurred after he left Philadelphia 
even if it occurred then, upon which point the evidence is conflict-, 
ing ; it was irrelevant and therefore inadmissible. 

The only remaining question to be noticed arises from the 
refusal of the Superior Court of Baltimore City to remove the case 
to the Circuit Court of the United States upon the petition of the 
appellant. It conclusively appears that Mrs. Wise, the appellee, 
was a citizen of the State of Virginia at the time of the institu- 
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tion of the suit, and therefore the provisions of the act of Congress, 
authorizing removals from the State to the Federal*Courts, do not 
apply. 

Finding no error in the rulings of the Court below, its judgment 
must be affirmed. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


WILLIAM M. CLINTON, Resp’t., 
vs. 
THE HOPE INSURANCE CO., App't.* J 


The contract of fire insurance is one of indemnity, and no recovery can be had 
upon it, unless the assured had at the time of the insurance and of the loss an 
interest in the insured property. 


An administrator takes the legal title to the personal property, but he has no 
estate in the real property of the intestate. 


It is not essential to the validity of a contract of insurance that the person, or per- 
sons, to be insured are named in the policy. 


If the name of the person for whose benefit the insurance is obtained does not ap- 
pear upon the face of the policy, or if the designation used is applicable to 
several persons, or if the description of the assured is unspecified or ambiguous, 
so that it cannot be understood without explanation, extrinsic evidence may be 
resorted to to ascertain the meaning of the contract. 


Where the agent of the company to whom the application was made was informed that 
the insurance was desired for the benetit of the widow and heirs of Daniel Ross, 
and the policy issued by him insured ‘‘ the estate of Daniel Ross ’’ against loss 
or damage by fire upon the property, described as a cotton mill building and 
the tixed and movable machinery therein, the interests both of the administra- 
trix and of the heirs in the insured property were covered. 

The provision in the policy requiring a written application by the person seeking 
insurance, was introduced for the benetit of the company, and if it issued a 
policy without requiring it, the contract would take effect as though no refer- 
ence thereto had been made. 


A survey and application made several years before upon another application for 
insurance upon the same property, and referred to in the policy as containing a 
description of the property to be insured, was no part of the contract between 
the parties. 

A ot to a contract seeking to destroy its obligations by reason of an alleged 

reach of a condition precedent by the other party, cannot establish the existence 
of such a condition by inference or conjecture. The terms of the contract must 
be clear and explicit in his favor. 

The vendee took possession of the property insured and held it until after the fire, 
paying $1,500 down under a contract for the sale of the property for a certain 
sum, which contract gave him immediate possession, and declared that he should 
hold the land and personal property as tenant of the estate at afixed rent until 
the deed should be executed and delivered. eld that the title to the personal 
property did not pass by the contract. When it was destroyed by the fire it 
was the property of the vendors in the contract and the loss was theirs. 


*Decision rendered April 4th, 1871. 
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The vendors were disabled to perform the contract in respect to the personal 
property and the vendee was discharged from the obligation to pay the debt 
and there was no right of subrogation. 


If, as between the parties to the contract of sale, the vendee was entitled to the 
benefit of the insurance, in case of loss, the company can assert no equity in 
hostility to that arrangement. 


ANDREWS, J. 


The contract of tire insurance is one of indemnity, and no recov- 
ery can be had upon it unless the assured had, at the time of the 
insurance and of the loss, an interest in the insured property. 

It is claimed by the defendant that the contract upon which the 
action is brought was made by the Company with the administratrix 
of Daniel Ross, and in respect to her interest in the insured property, 
- and that no recovery can be had for the loss of the mill mentioned 
in the policy, for the reason that the administratrix as such, had no 
insurable interest therein. 

If the premises upon which this claim of exemption from liability 
is based are true, the recovery cannot be sustained. 

An administrator takes the legal title to the personal property, but 
he has no estate in the real property of the intestate. 

It was held in Herkimer vs. Rice, 27 N. Y. 163, that where the 
personal estate of an intestate was insufficient to pay his debts, the 
administrator had an insurable interest in the buildings upon the 
land of the deceased, on the ground that he is a trustee of a power 
to sell the land upon the order of the surrogate, for the benefit of 
creditors, and that as the interest of creditors is the subject of insur- 
ance, the administrator may insure for their benefit. 

It is admitted in this case that the personal estate of the intestate 
was more than sufficient to pay his debts, and the admidistratrix had 
therefore no interest in the real estate to support a contract of insur- 
ance. The defendant, by the policy in question, undertook to insure 
“the estate of Daniel Ross” against loss or damage by fire, upon 
property described as a cotton mill building, and the fixed and mov- 
able machinery therein. The person or persons to be insured are not 
named, in the policy, nor is this essential to the validity of a contract 
of insurance. If the name of the person for whose benefit the insur- 
ance is obtained, does not appear upon the face of the policy, or if 
the designation used is applicable to several persons, or if the 
description of the assured is unspecified or ambiguous, so that it 
cannot be understood without explanation, extrinsic evidence may 
be resorted to to ascertain the meaning of the contract, and 
when thus ascertained it will be held to apply to the interests 
intended to be covered by it, and they will be deemed to be com 
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prehended within it who were in the minds of the parties when the 
contract was made. 

1 Phil. on Ins., 163; Colpoys vs. Colpoys, Jacob, 451; Burrows 
vs. Turner, 24 Wend., 277; Davis vs. Boardman, 12 Mass., 30; 
Newson’s administrator vs. Douglas, 7 H. & J., 417. 

The evidence leaves no doubt as to the persons intended by the 
designation, ‘‘the estate of Daniel Ross.” The agent of the defend- 
ant to whom the application was made, was informed that the 
insurance was desired for the benefit of the widow and heirs of 
Daniel Ross; the policy was subsequently issued by him, and the 
language used to designate the assured was inserted by him without 
instructions from them. 

Under these circumstances the rule of construction to which we 
have referred has a direct application. 

It is insisted, however, that the words, ‘‘ Estate of Daniel Ross,” 
have a definite legal signification, meaning his administratrix, or 
that the policy is to be continued in the same manner as though 
she was named as the person assured thereby. This position has 
some support in the remark of Denis, Ch. J., in Herkimer vs. Rice, 
to the effect, that in common parlance and in legal language, when 
the estate of a deceased person is spoken of, the reference is to his 
effects in the hands of his executor or administrator. In that case 
the question was as to the right of the administrator and the credi- 
tors of the intestate on the one side, and the heirs upon the other, 
to certain money received upon policies of insurance upon the 
buildings on the land of the intestate, issued directly to the 
administrator or renewed upon her application. The renewal re- 
ceipts stated the premium to have been received of the estate of the 
intestate. In fact, the policies were renewed upon the application 
of and for the benefit of the administratrix and the creditors, and 
the court gave effect to the contract according to the intention of 
the parties. 

This case is not, we think, an authority for the claim made by 
the defendant. The words used in this policy were intended to 
designate the persons holding the legal title, and to speak of the 
property left by a deceased person, including the real property, 
especially before final settlement of his affairs, as his estate, if not 
accurate, is not an unusual designation. We are of opinion that 
the interests, both of the administratrix and of the heirs in the 
insured property, were covered by this policy. 1 Phil. on Ins., 
106; Higgenson vs. Dale, 12 Mass., 96. 

It is claimed on the part of the defendapt that the policy in 
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question was issued upon an application and survey made in 1863, 
by Daniel Ross, to the Hope Insurance Co., for an insurance upon 
the same property covered by this policy, and that that application 
and survey, by the terms of the policy, was referred to and made 
a part of it, so as to bind the assured by the statements contained 
therein as warrantees, except as they were modified by the endorse- 
ment made by the agent of the defendant. In that application 
and survey it was represented that there was but one building 
within 100 feet of the mill. In fact, when the policy was issued 
there was, and had been for some years, several buildings within 
that distance. There were other statements in the application and 
survey which were untrue, as applied tu the time when this policy 
was issued. If this survey was made a part of the contract, the 
policy never attached, as the truth of the statements in the appli- 
cation and survey was a condition precedent thereto. The court 
held that this application and survey was not a part of the policy, 
and excluded that question from the consideration of the jury. 

In the printed part of the policy it is provided as follows: 

“The policy is made and accepted in reference to the survey on 
file at the office and the conditions thereto annexed, which are to 
be used and resorted to in order to explain the rights and obliga- 
tions of the parties hereto in all cases not herein otherwise specially 
provided for;” and the conditions referred to, after specifying 
what the application must contain, including, among other things, 
a specification of the situation of the property in and with respect 
to contiguous buildings, declare “that if any survey, place or 
description of the property herein insured is referred to in this 
policy, such survey, place or description shall be deemed and taken 
to be a warranty on the part of the assured.” The attestation 
clause recites that the “ Hope Ins. Co. have caused these presents 
to be executed by their President and attested by their Secretary, 
at their office in Providence. R. I.” 

It is apparent from these provisions that it was the practice of the 
company to require a specific written application, or survey, to be 
made by the applicant to accompany his proposition for insurance, 
and that the survey referred to in the condition is the survey men- 
tioned in the body of the policy, as on file in the office of the com- 
pany, and which was the basis of the contract of insurance. The 
provision, however, requiring a written application by the person 
seeking insurance, was introduced for the benefit of the defen- 
dant, and if the company issued a policy withont requiring it, the 
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contract would take effect as though no reference thereto had been 
made. 

In this case, no written application was made by the assured, 
nor was any application relating to an insurance on this property 
on file in the office of the defendant. The application and survey 
made by Daniel Ross, in 1863, which enumerated the articles of 
machinery in the mill, was at the time of the insurance in the pos- 
session of the agent of the defendant, at Utica, where it had been 
from the time it was made. In the part of the policy which 
describes the property insured, this survey is referred to as follows: 
“2165, on movable machinery therein, as per survey on file at 
office of M. K. Thomson, at Utica, N. Y. 

This reference to the survey of 1863 cannot, we think, be regarded 
as the survey mentioned in the printed clauses of the policy. It 
was a convenient method of identifying the articles of movable ma- 
chinery covered by the policy, but it did not make the other state- 
ments therein a part of the contract. 

This survey was not, and had not been on file in the office of the 
defendant. Nor does the evidence in the case furnish any ground 
for the inference that the parties understood that the survey of 1863, 
was to stand as the application for this insurance. It does not 
appear that the assured had any knowledge of the statements it 
contained, nor are they chargeable with notice of them. The parties 
could have made that survey, for all purposes a part cf the contract, 
but this intention is not apparent upon the face of the instrument, 
nor is it established by extrinsic proof. The party to a contract 
who seeks to destroy its obligations by reason of an alleged breach 
of a condition precedent by the other party, cannot establish the 
existence of such a condition, by inference or conjecture. The 
terms of the contract must be clear and explicit in his favor. 

There was no error in the ruling of the Court that the survey of 
1863, was not a part of the contract between the parties. 

It remains to consider the effect of the contract for the sale of the 
insured property, made by the assured after the policy was issued 
and the insurance was effected. The heirs of Daniel Ross were the 
absolute owners of the land, and had an insurable interest in the 
buildings thereon, commensurate with their real value. They were 
insured as owners, and such premium was exacted by the defendant, 
as was deemed equivalent to the risk assured. The contract of May 
29th, 1865, was an entire contract for the sale for a gross sum, of the 
mill and the machinery therein. It was not obligatory upon the 
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infant heirs, as no order for the sale of their estate had been pro- 
cured, and their general guardian had no power to contract for the 
sale in their behalf. It did not become mutually obligatory until 
confirmed and approved by the Court, by the order of June 8d. The 
vendee took possession of the property immediately after the con- 
tract was executed, under the provision therein giving him immediate 
possession, and declaring that he should hold the land and personal 
property as tenant of the estate at a fixed rent, until the deed should 
be executed and delivered. The vendee paid $1,500 when the con- 
tract was executed, and remained in possession without any new 
contract until the fire, which destroyed the property 

It is now claimed on the part of the defendant, that by the contract 
of sale, the vendee became the equitable owner of tbe land, and 
trustee for the vendors of the purchase money, and that the contract 
of insurance became from that time an indemnity for the payment of 
the unpaid purchase money, and a mere insurance of the debt owing 
to the vendors to the extent of the policy. 

It is then insisted that this relation between the parties to the 
contract of insurance, entitled the defendant on payment of the loss 
to be subrogated to the extent of such payment, to the claim of the 
vendors for the purchase money on the contract, and that the trans- 
action in law was a complete execution of the contract of purchase, 
and extinguished the liability of the defendant on the policy. 

The general rule is that the vendee in a contract for the sale of 
land, is entitled to any benefits or improvements happening to the 
land after the date of the contract, and must bear any losses by 
fire or otherwiss, which occur without the fault of the vendor. 
Dart on Vendors, 116; 1 Sug. on Vendors 468; Paine vs. Miller. 
C. Ven. 349. 

Nor, it seems, is he entitled to the benefit of an insurance obtained 
by the vendor on his own account, and held for his own benefit. 
Stilwell vs. The Jefferson Ins. Co., 5 Bos. 261; but see Ins. Co. vs. 
Updegraff, 42, Pa. 513. 

And in case of loss by fire, when such an insurance exists, it was 
said by the Chancellor in Tyler vs. .Etna Ins. Co., S. C., 385, in 
analogy to the rule in case of insurance upon the interest of a 
mortgage that the insurer, on payment of the loss, is entitled to be 
subrogated pro tanto, to the right of the insured in the unpaid pur- 
chase money. 

Without conceding the correctness of this doctrine, we think 
that this case is not within it. The contract of sale was entire. 
The value of the machinery and personal property formed the 
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principal part of the purchase money. The mill was useless as 
such without machinery, and it may be assumed that neither the 
real or personal property would have been purchased separately. 
The title to the personal property did not pass by the contract. 
By the agreement of the parties, the vendor, at the time of the 
fire, held it as tenant; when it was destroyed by the fire it was 
the property of vendors in the contract, and the loss was theirs. 
Herring vs. Hoppick, 15 N. Y., 409; Hasbrouck vs. Lounsberry, 
26 N. Y., 599. They were disabled to perform the contract in 
respect to the personal property, nor could they under the circum- 
stances compel the vendee to accept a partial performance on their 
part, and require him to take land. Bacon vs. Simpson, 3 Mic. & 
U. 78. The same event, therefore, which fixed the liability of the 
defendant to pay the insurance, discharged the vendee from the 
obligation to pay the debt, to which the defendant claims to be 
subrogated. Manifestly there was then no right of subrogation. 

Nor can the transaction, when the deed was delivered and the 
payment made, be regarded as an election by the vendee to per- 
form the contract of May 29th. The payment was made, not alone 
in consideration of the delivery of the deed, but also of the assign- 
ment of the claim against the insurance companies. If, however, 
the contract of sale was in full force after the fire, the defendant 
was not entitled to subrogation to the claim of the vendors. The 
original undertaking by the defendant was an insurance of the 
owner’s interest in the property. 

By the contract of sale the vendee agreed to repay the vendor 
the unearned portion of the premium on the policy in question, 
and to keep the premium received for the protection of any mort- 
gage he should give on the consummation of the sale. The under- 
taking by the vendee to pay the cost of the insurance, was under 
the circumstances, equivalent to an agreement on the part of the 
vendors to hold the insurance for the protection of the joint 
interests of the parties, and created a privity between them in 
respect to the contracts of insurance. There can be no other 
reasonable construction of the transaction. In substance the 
insurance was furnished by the vendee as an additional security 
for his debt. If, as between the parties to this contract of sale, 
the vendee was entitled to the benefit of the insurance moneys in 
case of loss, the defendant can assert no equity in hostility to that 
arrangement. 

The equity of the defendant is the equity of the vendors, and an 
arrangement between the vendors and vendee, in respect to the 
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application of the proceeds of the insurance, did not violate any 
contract between the insurer and insured. The defendant, upon 
. payment of the indemnity, promised simply to perform his con- 
tract. Kenschaw vs. The N. Y. Bowery Fire Ins. Co., 17 N. Y., 
428 ; Insurance Co. vs. Updegraff, 21 Pa. St. 513. 
The judgment should be affirmed 


NEW YORK COMMISSION OF APPEALS, 
MAY TERM, 1871. 


Appeal from General Term New York Superior Court. 


SALLY ANN HOWELL, Appellant, 
vs. 
THE KNICKERBOCKER LIFE INS. CO.,* 


The proviso in the policy for its continuance in force beyond the 15th day of July, 
rendered it indispensable that the requisite premium for another year should 
have been paid on or before that day. Its payment was a condition precedent 
to the continuance of the policy for another year. 

Although the assured was, when about to pay the premium, rendered incapable 
by the act of God, she is without the rule that relieves a party from the conse- 
quences of an omission to do an act rendered impossible by omnipotent power. 


The fact that the assured, about two hours before the expiration of the policy, was 
so fatally stricken by disease that he at once became and remained in a dying 
condition until the next day, when he died, does not render the company liable 
under a policy upon his life. 

The admission by the defendant that it was its usage to allow the insured party 
some days of grace within which to pay the annual premium, and that the 
insurance was effected in reference to that usage, amounted to a proposition to 
substitute a custom for a plain provision contained in the policy itself, and in 
clear conflict with its provisions, and hence unavailable to the plaintiff. 

A parol agreement made between the company and the assured at the same time 
the insurance was effected and the policy issued, and in clear conflict with the 
policy, is void. 

An agreement made between the assured and the company, after the assurance was 
etfected and the policy delivered, that if anything should happen to prevent the 
payment of the premium on the day it became payable, the policy should 
not become void, but should continue in force for a reasonable time thereafter, 
so that the premium could be paid, was binding upon the parties. 


Where the defendant admitted on trial that at the time the policy was issued it was 

understood and ‘‘ agreed ’’ as stated, the court must hold the admission to ex- 

tend to everything essential to a valid agreement, and must assume that the 
agreement was in writing. 


* Decision rendered May Ist, 1871. 
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Gray, C. 

The proviso in the policy for its continuance in force beyond the 
15th day of July, 1862, rendered it indispensable that the requisite 
premium for another year should have been paid on or before that 
day ; its payment was manifestly a condition precedent to the con- 
tinuance of the policy for another year. Ruse vs. The National 
Life Ins. Co., 23 N. Y., 516, 518. The payment of the premium 
was an act which could have been performed by any other person 
than the plaintiff’s husband ; its payment did not necessarily depend 
upon his continued capacity or existence; and hence, although he 
was, shortly prior to the expiration of the policy, when about to 
pay the premium, rendered incapable by the act of God, she is 
without the rule that relieves a party from the consequences of an 
omission to do an act rendered impossible by omnipotent power. 
Broom’s Leg. Max., 6th Am. edition, 178, 179, and cases there cited. 
It is claimed that because Howell was, about two hours before the 
expiration of the policy, so fatally stricken that he at once became 
and remained in a dying condition until the next day, when he 
died, that he was within the meaning of the policy dead before it 
expired. It must be borne in mind that this is not a policy upon 
property but upon life. It is not enough that his life was in such 
peril that no hope was left of a partial recovery, and that so far as 
his continued existence could have benefitted the plaintiff or her 
children by any provision he could have made for their comfort, his 
life to them may, in that respect, have beon worthless. It was not 
against his ill health or against any attack of apoplexy and par- 
alysis or fatal epidemic she was insured, but against his death from 
any cause other than those excepted in the policy ; if it was not so, 
and he had been, on the day before the policy expired, in the last 
stage of consumption, and from that cause in a dying condition, and 
had died the next day after it had expired, the defendant would have 
been liable. The length of time a diseased man may, before death, 
be in a dying condition, whether from sudden attack or long dis- 
ease, is undefined. Howell may have been attacked two days or 
more before the expiration of the policy, and remained in what is 
ordinarily understood as a dying condition until a day or more 
after it expired, and the result would be that in cases of this kind 
if from satisfactory evidence the jury should find that the life in- 
sured was stricken with disease and death two days before the 
policy expired and lived until after its expiration, the insurer 
would be liable. And thus in order that a party for whose benefit 
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a policy is issued, may determine upon his rights under it, his 
first duty would be to consult the doctor to learn whether his pa- 
tient isin a dying condition instead of his policy to learn with 
certainty that if he is alive when his policy expires the insurance 
will terminate. 
The admission that it was the usage of the defendant, in dealing 
with other persons whose lives it insured, to allow the insured 
party some days of grace within which to pay the annual premium, 
and that the insurance was effected in reference to that usage, and 
that it was understood and agreed between the parties at the time 
it was effected and the policy issued that if anything should hap- 
pen to Howell to prevent him paying the premium on the day 
whenever the same became payable, the policy should not thereby 
become void, but should continue in full force for a reasonable time 
thereafter, so that the premium could be paid, was subject to a 
well grounded objection. It amounted to a proposition to substi- 
tute a custom for a plain provision contained in the policy itself, 
and in clear conflict with its provisions, and hence unavailable to 
the plaintiff, as was also the parol agreement made at the same 
time the insurance was effected and the policy issued, and for the 
same reason. After what was understood and agreed at the time 
the insurance was effected, there was, on an occasion when an 
annual premium was paid, the same understanding and agreement, a 
part of which was that if anything should happen to Howell to 
prevent his paying the premium on the day it became payable the 
policy should not become void, but continue in force for a reason- 
able time thereafter, so that the premium could be paid; this being 
after the insurance was effected and the policy delivered, was bind- 
ing upon the parties. The Trustees of the First Baptist Church 
vs. Brooklyn Fire Ins. Co., 19 N. Y., 305-307. The admission of 
this agreement was followed by another, viz.: that by the act of 
God, Howell was prevented from paying the premium on the day 
it became payable, and the further admission that the premium was 
.tendered to the defendant within a reasonable time thereafter, and 
that after the expiration of ninety days from notice of the death 
of Howell the defendants were requested to pay the insurance and 
refused to comply with the request. The death of Howell, under 
the circumstances, rendered the agreement to perform, a waiver of 
the condition precedent, and the tender within what is conceded to 
be a reasonable time, followed by the notice and demand of pay- 
ment, entitles the plaintiff to a reversal of the judgment of the 
General Term. 
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Kart, C. 

It is stated in the case that the jury, under the direction of the 
court, rendered a verdict for the plaintiff, “subject to the opinion 
of the court upon a case to be made by the plaintiff, containing the 
objections and the exceptions,” and that the court further directed 
‘that such objections and exceptions be heard, in the first instance, 
at the general term.” It is somewhat in doubt whether the court 
intended to direct a verdict subject to the opinion of the general 
term, or intended to direct a verdict for the plaintiff, and order the 
exceptions, which the defendant had taken, to be heard in the first 
instance at the general term. It could not do both, and probably 
did not intend to, and as this was not a proper case for a verdict 
subject to the opinion of the general term, it must be held that the 
court intended to do a right thing and order verdict for the plain- 
tiff, and that a motion for a new trial on the part of the defendant 
upon its exceptions be heard, in the first instance, at general term. 
We must so treat it upon this appeal. 

The policy of insurance upon which the action was brought con- 
tained the clause ‘and it is hereby agreed that this policy may be 
continued in force from time to time until the decease of the said 
George R. Howell, provided that the said assured shall duly pay or 
cause to be paid to the said company annually, on or before the 
15th day of July, in each and every year, the sum of one hundred 
and thirty-eight dollars and fifty cents.’ On the 15th day of July, 
1862, Howell went to his place of business, prepared and intending 
to pay the said annual premium; but before he did so he was 
stricken down with paralysis, and died the next day without hav- 
ing made the payment. If the clause which I have quoted from 
the policy had in no way been modified, I should have no hesitation 
in holding that the plaintiff could not recover. Payment was a 
condition precedent to the continuance of the policy, and no mere 
accident or act of God, however controlling, could continue the pol- 
icy in force after the pay day, without payment. This could be 
done only by the agreement or consent of the defendant, properly 
given, or by some act, which would estop the defendant from deny- 
ing payment. But at the trial the defendant admitted “that it was 
understood and agreed, by and between the defendant and the said 
George R. Howell, at the time the said insurance was affected and 
the policy was issued and also thoreafter, when the annual pre- 
mium was paid, that if anything should happen to him to prevent 
his paying such premium on the day whereon the same became 
payable, the said policy should not thereby become null and void, 
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but should continue in full force for a reasonable time thereafter, 
so that the said premium could be paid; that by the act of God he 
was prevented from paying the said premium on the 15th day of 
July, 1862, and that the same was tendered and offered to the de- 
fendant within a reasonable time thereafter.” 

‘Here it is admitted that at the time the policy was issued, it was 
agreed as stated. We have no right to assume that, that was not a 
valid agreement, as not in writing. As the parties admitted that it 
was “agreed” we must hold the admission to extend to every thing 
essential to a valid agreement, and must assume that the agreement 
was in writing. Hence, this agreement must be construed in connec- 
tion with, and as really a part of the policy. It was not an agreement 
that the policy might be revived, after it had been forfeited and 
became null and void. It was an agreement to continue the policy in 
force after the 15th of July in any year, for a reasonable time, to 
enable the premium to be puid. Instead of requiring pre-payment of 
the premium, it gave a credit for a reasonable time. It was not an 
agreement which would allow an insurance upon the life of a dead 
man, but it continued the policy in force, so that there was no for- 
feiture of the policy or termination of the insurance, provided that 
payment was made within a reasonable time, n» matter whether the 
person, whose life was insured was dead or alive. Hence, if there 
was no other agreement than the one here alluded to, there could be no 
reason for saying that the policy was not in force at the time of the 
death of Mr. Howell. 

But it is further admitted that at a time when the annual premium 
was paid, the same agreement was made; and | think we must, for 
the same reason, assume that this was in writing, and this agreement 
even in the absence of the other one, was sufficient to continue the 
policy in force, and it would unquestionably have had the same effeet 
if the agreement had been by parol.—Trustees &c. vs. Brooklyn Fire 
Ins. Co., 19. N. Y., 305. Hence, in any aspect we can view this 
case, it comes here with an admission. substantially and in effect that 
the policy was in force at the time of Howell’s death This may be 
a broader admission than the defendant intended to make. But we 
must take it as it is and give it all the effect its terms authorize and 
require ; and this leads to a reversal of the judgment of the General 
Term, and judgment for the plaintiff upon the verdict, with costs. 
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DISSENTING OPINION. 
Hunt, C. 


My brethren are of the opinion that the judgment of the General 
Term in this case should be affirmed, except for the admissions con- 
tained in the “‘tenth” item of the case. I am not able to find a 
reason in that source for a reversal. It is recited in the ninth item 
that it was admitted to have been the usage of the Company to allow 
some extension or days of grace beyond the pay day, within which 
to pay the annual premium, and that the defendants were accustomed 
to receive it, and that the policies continued in full force and effect, 
and that such usage was known to Mr. Howell. The tenth item 
was as follows, viz: “That it was understood and agreed by and 
between the defendants and the said George Howell, at the time the 
said insurance was effected and the policy issued, and also thereafter 
when the annual premium was paid, that if any thing should happen 
to him to prevent his paying such premium on the day when the same 
became payable, the said policy should not thereby become null and 
void, but should continue in full force for a reasonable time thereafter, 
so that the said premium could be paid; that by the act of God he 
was prevented from paying the said premium on the 15th of July, 
1862, and that the same was tendered and offered to the defendants 
within a reasonable time thereafter.” It is said that this contains an 
absolute admission of an agreement that the policy should be and 
remain in force for a reasonable time after the pay day, whether 
the party insured continued to live or whether he in fact died before 
such reasonable time elapsed. The appellant’s counsel consider these 
facts as presenting a fit case for the application of the doctrine of 
estoppel is pais. 

The answer given by the respondent’s counsel that the original 
agreement was in writing, that the subsequent agreement being by 
parol was void, is not satisfactory. It does not appear from the case 
that this agreement was by parol. And again, a subsequent agree- 
ment may be by parol and the original agreement afford a sufficient 
consideration for a modification.—Trustees vs. Brooklyn Fire Ins. 
Co., 19 N. Y., 305; 25 Barb., 189. We must, therefore, look into 
the agreement itself. 

The complaint alleges that Howell did not intend to abandon 
the insurance, but expected to pay the premium on the 15th of 
July, 1862, and had made his preparations for that purpose, but 
was prevented by the sudden and severe illness, which caused his 
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death. It also avers that the defendants were accustomed to 
receive the annual premiums on life policies after the time when 
the same became payable, and to treat the same as valid and 
effectual payments upon the policy; that this policy was made in 
reference to that usage, and that it was understood and agreed 
between defendants and Howell, when the policy was issued, and 
subsequently, that if any thing should happen to him to prevent his 
paying when the premium became due, the insurance should not be- 
come void, but should continue thereafter, a reasonable time, to al- 
low him to make the payment of the premium. Some significance 
may possibly attach to the averment that Howell himself was to 
make the payment after the lapse of the time referred to. The in- 
tention of the defendants under this usage, and the effect of their 
agreement, as admitted, are identical. Indeed the agreement was 
@ practical application of the effect of the usage to the case in hand. 
This would present a case when a life insurance company was in 
the habit and practice of receiving small premiums for the issuing 
of large policies of insurance upon the lives of persons already 
dead. To bring it to the case of Mr. Howell, who, according to 
this construction, was only one of a numerous class, the case was 
this. This company agree with Mr. Howell that if he should die 
on the 15th of July of any year, after twelve o’clock at noon of 
that day, or within a few days thereafter, if any one on his behalf 
should then pay to the company the sum of $138, they would at 
once issue or reissue a policy upon his life, for one year, for the 
sum of $5,000. They would, in short, agree positively to pay 
$5,000 for the consideration of $138. This is the inevitable result 
of the construction which I am considering. It is agreed that in 
default of payment at the day “the policy shall not become void, 
but shall continue in force for a reasonable time thereafter, so that 
the premium could be paid.” “The policy shall continue in force.” 
This, it is said, keeps it in existence as a valid insurance for several 
days after the death of Mr. Howell, “so that the premium can be 
paid.” This, it is said, provides that when, after his death, the 
premium shall be so paid, the vitality of the policy continues, so 
as to compel the payment of the $5,000. It is, as already stated, 
an agreement to insure the life of a man, who is dead at the time 
of making the agreement. On the other hand, the language we 
are considering is capable of a construction sensible and reasonable. 
While a practice to insure the life of dead men would be absurd, a 
practice to extend the time of payment for a few days beyond law 
day, and then to receive payment from those who continued alive 
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and in good health, would be sensible and profitable. This isa 
fair construction of the agreement with Mr. Howell. This insurance 
when commenced was upon the life of a man of the age of thirty- 
six years, at an annual premium of $138. He had paid for nine or 
ten years. If by failure to pay at the day prescribed, his policy 
should be declared forfeited, and he should take out a new one, his 
premium would be much larger than was required by the origina] 
policy. He would be compelled to pay a premium of $200 or $250. 
To avoid this result, the company adopted the usage referred to, 
and made the agreement with Mr. Howell, alleged in the com. 
plaint and admitted in thetenth item. The expression “so that the 
premium could be paid,” is in harmony with this construction. 
While it would be absurd and unreasonable to receive a premium 
of any amount less than the sum insured, for the life of one already 
dead, it would be right and just to overlook a few days delay by 
not exacting an advanced premium, but to continue in force the 
existing policy at the same annual premium. 

Upon the construction contended for, the policy would be with. 
out consideration as to all beyond the amount of premium paid. 
A hands to B, or promises to him, $100; in consideration whereof 
B promises tu pay A at once $1,000. What is the consideration for 
the $900? I can see none. If A owes B $1,000, and in considera- 
tion of $100 paid, accepts that amount in full satisfaction of the 
debt it is no satisfaction. He may immediately sue A for the 
balance. The principle of the case is the same. 

For affirmance, Hunt and Lronarp, C. C. 

For reversal, Lorr, Ca. C., and Gray and Hart, C. C. 

Judgment reversed, and judgment ordered for the plaintiff upon 
the verdict with costs. 


SUPREME COURT OF MICHIGAN. 


IRA MAHEW, ) 
vs. \. 
THE PHCENIX INSURANCE CO.* J 


It is no ground of relief in a court of equity that the assured compromised his loss 
with the adjuster of the company greutly to his own disadvantage, unless there 
has been some tangible misconduct on the part of the adjuster of such a nature 
as to amounttoa breach of legal duty. 


* Decision rendered April Term, 1871. 
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Where the adjuster of the company, rt disputing the right of the insured to re- 
cover of the company on account of his having left his premises vacant, and his 
right to include various articles of furniture, books, and stationery in his claim, 
and the amount of the loss influenced him to make a compromise for a much less 
sum than the real amount of his loss, but, without persuasion, there was no 
fraud or breach of confidence, 


An adjuster of an insurance company, in his relations to the insured having suf- 
fered a loss, is the agent of an adverse interest, and presumptively would not be 
likely to stand in any different position from other persons dealing at arm’s 
length. 


The adjuster, upon being inquired of by the insured as to his rights under the 
policy in case he did not accept the offer of the company, replied that the terms 
offered would be adhvred to, and that he would have to resort to a suit, and did 
not allude to a provision in the policy for an arbitration. Held, That, although 
the course of the adjuster had an effect in securing an unfair compromise from 
the insured; yet, as there appeared to be no intention to deceive, there was no 
fraud or breach of confidence. 


The law cannot interfere to supply a lack of firmness in those who allow them- 
selves to yield to the hostile and domineering course pursued by the adjuster, 
without some further element of misconduct on his part. 


‘The company recovering judgment censured and held to costs, for the act of its 
~~ in maliciously charging the insured, in its answer, with having caused 
the fire. 


CAMPBELL, Cu. J. 


The bill in this cause was filed to obtain relief against a com- 
promise made on a loss under a fire policy, claimed to have been 
induced by the fraud of the adjusting agent. The compromise 
was for five hundred dollars, which is claimed to have been but 
about one-fourth of the real loss. 

The fraud set up consists in complainant’s having been misled 
by the acts and representations of one Ireton, the adjuster, in 
whom he claims he relied, and who is said to have been aware of 
and abused the confidence. The misrepresentations complained of 
relate to what were the legal rights of the complainant concerning 
the classes of property covered by the policy, and the effect of 
leaving his college rooms closed for more than thirty days—which 
the agent claimed vitiated the policy. There was also a charge 
that by concealment of an arbitration clause, and by statements, 
Ireton induced complainant to believe he could get no redress 
except by litigation; and it was further set up that complainant 
was deceived by him in regard to the extent of damage to the 
property. 

The whole burden of the case therefore depends on the breach 
of duty arising out of confidential relations requiring the utmost 
good faith in mutual dealings; and there is no class of cases more 
readily relieved in equity than such abuses. 

We cannot but perceive that if complainant was entitled to 
relief under the policy, he has not been favorably dealt with. He 
appears to have had a good cause of action,‘and to have compro- 
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mised it on terms that no high-minded business man, without 
strong convictions of its legal doubtfulness, ought to have made. 
But this of itself is no ground of relief, unless there has been 
some tangible misconduct of such a nature as to amount to a 
breach of legal duty, and we think, upon the facts, that the com- 
plainant is himself chiefly responsible for his misfortune. 

We do not think it necessary to review the facts at length, but 
we will simply indicate some of the more prominent features of 
the case. Immediately after the loss, which occurred in September, 
1868, while complainant was on a visit in Albion, he returned to 
Detroit, the local agent at Albion having advised him to leave the 
premises as they were until the adjuster should come, of whose 
coming complainant was to be notified. The property insured con- 
sisted of various articles used more or less directly in connection 
with a commercial college which complainant had conducted in 
Albion up to the preceding May. On the arrival of Ireton an 
examination was made of the effects, and certain inventories were 
used for that purpose. Ireton dixputed the complainant’s right 
to any thing whatever, on account of the premises being left 
vacant. He also disputed the right of complainant to include 
various articles of furniture and stationery and books, and he dis- 
puted the amount of damage claimed to have been suffered on 
various articles. It does not distinctly appear whether or not 
complainant had made out any statement in dollars and cents 
except as to the stationery and text-books destroyed. Upon the 
other articles there seems to have been a rough estimate. Ireton 
did not propose to go into the details, but offered a round sum of 
five hundred dollars. Complainant declined and expostulated, but 
at last this was agreed upon and closed. During the various inter- 
views there is no doubt Ireton gave his opinion positively, and 
there is as little doubt that complainant was considerably infiu- 
enced—but not persuaded by them. He acquiesced unwillingly, 
and did not consider himself justly dealt by. The question is, how 
far does this show any breach of confidence. 

There was in the policy a provision for arbitration in case of dif- 
ference as to the amount of loss, but not as to any other question. 
Complainant, during the course of the negotiations, asked Ireton 
in regard to his rights under the policy, in case he did not accept 
the sum offered. He was answered that he would have to make 
out his proofs and present his claim at the Cincinnati office; that 
it would be referred to Ireton as adjuster, and he would adhere to 
the terms offered; and if finally dissatisfied he would have his 
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legal remedy. This was no more than any one else could have 
told him. There is no reason to believe that the question of arbi- 
tration was in Ireton’s mind, or that he wilfully concealed the fact 
that such a clause was in the policy. It was a somewhat arrogant 
method of expression, and one which doubtless had a certain effeot 
on complainant—but it does not appear to us to have been intended 
to deceive him. ‘This is the only actual fraud charged beyord the 
general violations of confidence which we will next refer to. 

In order to ascertain how far complainant had a right to de- 
mand or expect Ireton to act as his adviser, it is necessary to look 
somewhat at the situation of the parties. In regard to the actual 
loss and value of property, complainant had more knowledge 
than Ireton. He had full means of inspection, and as to all but 
the library of general literature he had made that inspection. The 
opinion which Ireton expressed in regard to the damage to that, 
was given when neither of them had made any close examination, 
and it is an important fact bearing on the transaction that com- 
plainant himself never supposed his loss to have been nearly so 
great as it really was, until long after the settlement. 

Besides having personal knowledge of all the material facts, 
complainant was in a place where he had intimate and intelligent 
business friends, and where he had long resided—his departure 
having been recent. 

Treton was the agent of the adverse interest, and no one of 
ordinary experience would suppose him likely to forego the inter- 
ests of his employers. Presumtively he would not be likely . to 
stand in any different position from other persons dealing at arm’s 
length. But he might assume a different position and thus become 
responsible. 

He does not seem to have done this. From first to last he dis- 
played a somewhat hostile spirit, and complainant does not appear 
at any time to have been convinced that his positions were right. 
They were, except as to some questions of valuation, assertions of 
law and not assertions of fact, and while Ireton undoubtedly 
desired to impress complainant with the difficulty of doing 
better, it was very far from being done with any idea on either 
side that he was a friendly adviser, and complainant in his testi- 
mony shows that he was influenced in his settlement by a consider- 
ation of the inconveniences and delays and expense of litigation, 
and a very laudable dislike of it. But this is a very different 
thing from mistaken confidence. 
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There is no satisfactory evidence that Ireton attempted to pre- 
vent complainant from seeking advice, and there is no good reason 
given why he did not obtain it. He was not among strangers, and 
he was aware of all the facts. It was his duty as a man of com- 
mon prudence to seek advice from his own friends, if he had not 
confidence in himself. There was time and opportunity to take 
advice, and there was no pressing haste for a settlement at all, be- 
fore the whole ground should be reviewed. None of his legal 
rights could be divested by taking time for getting up the proof 
in the regular way. The whole transaction was one in which 
there was no need for hasty steps, and it was not common pru- 
dence to attempt such a speedy arrangement without knowing 
at least the extent of the damage. We do not shut our eyes 
to the common fact that this eagerness to settle is very often 
stimulated by the sort of peremptory position taken in this case and 
that this domineering course is a valuable auxiliary to fraud. But 
the law cannot interfere to supply « lack of firmness in those who 
allow themselves to yield to such influences without some further 
element of misconduct. A man who knows, or who has the means 
of knowing his rights, must under ordinary circumstances be ex- 
pected to stand upon them. There is no legal fraud or duress in 
ordinary cases, in declining to comply with a demand without liti- 
gation. 

We are then forced to conclude that, however unwise this hasty 
settlement was, it did not result from the abuse of confidence, and 
was not an actionable fraud. 

We cannot properly pass by in entiré silence the malicious 
insinuations in the answer, in regard to the cause of the fire, 
which originated with the adjusting agent, and are suggested in his 
testimony, but are destitute of any foundation whatever. Such 
scandalous matter is out of place and very deserving of censure, 
and we must hold the company responsible for their agent’s con- 
duct. Forrister vs Read, L. R. 6, Chancery appeals 40. We shall 
therefore affirm the decree without costs of this court. 

The other Justices concurred. 
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SUPREME COURT OF KANSAS. 


Error from Leavenworth County. 


THE KANSAS INSURANCE CO., Pl’f in Error. 
vs. 


CHRISTIANA BERRY et al., Administrators of the Es- 
tate of Magdalena Berry, Def’ts in Error.* 


The court will not disturb a verdict where questions of fact are submitted to the 
jury with proper instructions, and upon conflicting evidence, because of a mere 
preponderance of evidence against it. It will only look into the record to see if 
there was evidence to sustain the verdict, not to weigh it. 


Where the court has once fairly given the law on a certain point to the jury, it is 
under no obligation to give it again because asked by one of the parties. 


It is not error to reject papers containing preliminary proofs of loss when another 
set of the same papers are already in evidence. Nor is it error to reject the 
same papers when offered in evidence by the plaintiffs in error when copies had 
not been furnished the other party upon sufficient demand therefor. 


A policy of insurance with the application therefor, is prima facie evidence of title 
to the property by the insured, and of an insurable interest therein. 


If the whole of an instruction is not correct in its entirety, the court has a right to 
reject it. 
T. A. Hurp, for Plaintiff in Error. 
CLovan & Wheat, for Defendants in Error. 


Kingman, Cn. J. 


This is a proceeding in error to reverse a judgment of the District 
Court of Leavenworth county, by which Christiana Berry and Magda- 
lena Berry received of the plaintiff in error, $150, for loss sustained 
by reason of a fire which destroyed two buildings and a stock of 
groceries, which the plaintiff in error had insured as the property of 
the Berrys. 

This court has repeatedly decide that where questions of fact are 
submitted to a jury with proper instructions, and, upon conflicting 
evidence, that we would not disturb the verdict because of a mere 
preponderance of evidence against it. We only look into the record 
to see if there was evidence to sustain the verdict, not to weigh it. 

Another principle has been often decided, and is here reaffirmed, 
and that is where the court has once fairly given the law on a certain 


*Decision rendered July 26th, 1871. 
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point to the jury, it is under no obligation to give it again because 
asked by one of the parties. These two principles settle most of the 
questions raised in this case. 

It may be well enough to add a few words in illustration of what 
has just been said. The counsel for the plaintiff in error argued at 
length that the application for a policy of insurance ‘ being referred 
to in the policy as forming a part thereof, it becomes a part of the 
contract and warranty, and the answers made by the insured to the 
questions in the applications are warranties and as much a part of 
the policy as though they had been written on the face of the policy, 
and if untrue avoid the policy.” In support of this proposition over 
a hundred authorities are referred to. On turning to the record we 
find that at the request of the plaintiffs in error, the court instructed 
the jury as follows: 

“1. That the representations in the application for insurance, 
made in answer to the questions asked therein, are warranties, and if 
untrue, avoid the policy.” This was one of the main grounds of con- 
troversy. The evidence was conflicting The law was given to the 
jury as the plaintiffs in error asked. The jury then had the duty of 
weighing the evidence, passing upon the intelligence and truthfulness 
of the witnesses, and, finally, of passing upon the issue submitted by 
their verdict. That duty we shall not wrest from them. 

Again, the plaintiff in error asked fourteen instructions in various 
forms to the effect that if Magdalena Berry owned the property in- 
sured and Christiana Berry did not have any interest therein, when the 
policies were issued, then each of the policies were void and the 
plaintiffs could not recover, and the refusal to give each of these 
instructions is pressed in argument in this court as error that ought 
to cause a reversal of the judgment, and a multitude of authorities 
are cited in support of the propriety of the instruction. On turning 
to the record we find this same law was given to the jury twice. 
Once in the instructions above quoted, for the evidence shows that 
the Berrys represented themselves as joint owners of the property in 
the applications for insurance, and in that instruction the jury were 
told that if the representations were untrue there could be no recovery 
on the policies ; but the court, at the request of the plaintiffs in error, 
charged definitely as follows : 

“2. That before the plaintiffs can recover they must show by the 
preponderance of evidence, that at tlhe time of making the applica- 
tions for iasurance, the plaintiffs were the joint owners of the prop- 
erty insured, and if the jury find they were not such joint owners, 
the plaintiffs cannot recover.” 
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Having thus given the law on this point twice, the court was not 
bound to repeat it thirteen times more, for no reason we can perceive, 
except that the ingenuity of counsel enabled them to state a simple 
proposition in so many different forms, and demanded of the court a 
recognition of that ingenuity. The court acted, probably, from a 
desire to assist the jury rather than from a lack of appreciation, and 
our duty seemed to require the same decision. On this point it may 
be remarked that the evidence seems to justify the verdict. 

A specimen only has been given of the errors alleged, of which we 
cannot take notice. Of those which demand attention there are two; 
that certain papers containing the preliminary proofs of loss were 
offered in evidence by the plaintiff in error and rejected by the court, 
On an examination of the record we find that one set was rejected be- 
cause the same papers were already in evidence, which is true, and a 
sufficient reason for excluding them. It seems that the preliminary 
proofs were twice made out. The plaintiff in error offered one series, 
which was excluded for the reason given above. Plaintiff in error 
then offered the other series, which were rejected because the other 
party had long before demanded, in writing, copies of all papers in- 
tended to be used, and these papers had not been furnished. On 
these facts being made to appear to the District Court, the court re- 
fused to allow them to be read in evidence. It is hardly necessary to 
say that the decision was correct. Sec. 369, Code. 

Another error alleged is that the court admitted testimony to 
vary or contradict the policy. The answer to that is that there is 
no such testimony in the record. At the request of defendants in 
error the court instructed the jury “that the policies of insurance, 
with the applications described in the petition in this action are 
prima facie evidence of title, and of an insurable interest therein, 
in the plaintiff.” It is insisted that this instruction is incorrect. 
To see just how the jury were directed in this it will be necessary 
to refer to a previous part of the charge of the court, where the 
law was laid down to be that possession was prima facie evidence 
of title to property, but that this was open to be rebutted by other 
evidence in the case; that possession by one as agent raised no 
presumption of title in the agent, and that it was for the jury to 
say what the evidence showed as to the ownership of the property ; 
that unless the evidence showed a joint ownership of the property 
there could be no recovery. 

This was a correct ruling on this point. See Nichols and others 
vs. Fayette Mutual Fire Ins. Co., 1 Allen 63; Fowler vs. New York 
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Indemnity Ins. Co, 23 Barb., 150. Possession and acts of own- 
ership are always prima facie evidence of ownership of property. 

The defendant (plaintiff in error), asked a series of instructions, 
twenty-nine in number, of which the court gave one and refused 
the others. Fourteen of these have been elsewhere noticed. Of 
the others, many had been substantially given, such as the sixth 
and fourteenth ; that the keeping of more than twenty-five pounds of 
gunpowder in the store violated the policy and prevented a recov- 
ery. 

The 4th, 9th and 10th, in reference to false swearing, are not 
accurate statements of the law. The law, in rolation to that point, 
had been correctly stated by the court. The 2nd and 11th had 
already been given. The 3d and 18th are not law, as they are 
stated, and the same remark applies to the 24th and 28th. With 
a slight but material change they would have been correct. We 
may illustrate by a simple observation as to the 24th. That is as 
follows: “The defendant need not prove beyond a reasonable 
doubt that the fire was intentional on the part of the plaintiffs, and 
if the jury believe from the evidence that plaintiffs wilfully, negli- 
gently or carelessly allowed their property to be destroyed by fire, 
8o as to procure the insurance thereon; or that any portion of the 
stock was removed before the fire, they must find for the defend- 
ant.” Now, the first part of this instruction may be law, the au- 
thorities differ about that, but the last clause is neither law nor 
common sense. If it is law and a man insures a grocery store, he 
violates the policy if he carries away any part of his stock, no 
matter how small, or what the motive is. If the whole instruction 
is not correct in its entirety, the court had a right to reject it. 
The same is true of the 28th. Ifthe proposition of law is correct, 
still it would not prevent a recovery for the stock of goods, and the 
instruction is faulty in saying that the jury must find for the de- 
fendant, thus including both policies. 

We do not propose to decide anything more than that the court 
correctly refused the instructions. The 15th instruction is open to 
the same criticism. If the buildings had been sold by deed, it 
would not have prevented a recovery on the policy for the goods 
destroyed. We do not intend to decide that the sale to the county 
of the property insured so far affected the title that a concealment 
of that fact in the application vitiated the policy. The instruction 
refused is so faulty that we cannot decide the question submitted. 

It is urged that a new trial should be awarded, because the ver- 
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dict was for too much. It was certainly authorized by the evi- 
dence for the defendants in error. It was too large, according to 
the testimony of the plaintiffs in error. The jury had all this be- 
fore them, and we see nv reason to disturb their verdict. 

The judgment is affirmed. 

VALENTINE, J., concurring. 

Brewer, J., not sitting in the case. 
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STATUTE LAWS. 


MICHIGAN. 


An Act 70 amend sections 6, 24, 26, 28, 29, 31, 33, and 34, 
of act number 136, of session laws of 1869, entitled “ An 
act relative to the organization and powers of fire and 
marine insurance companies transacting business within 
the State,” approved April Jd, 1869, and to add two new 
sections thereto, to stand as sections 40 and 41. 


Section 1. The People of the State of Michigan enact, That sec- 
tions six, twenty-four, twenty-six, twenty-eight, twenty-nine, thirty- 
one, thirty-three, and thirty-four, of act number one hundred and 
thirty-six, of the session laws of eighteen hundred and sixty-nine, 
entitled, “ An act relative to the organization and powers of fire and 
marine insurance companies transacting business within this State,” 
approved April third, eighteen hundred and sixty-nine, be and the 
same are hereby amended to read as follows, and to add two new sec- 
tions, to stand as sections forty and forty-one : 

§ 6. The capital stock of any stock company organized under 
this act shall not be less than one hundred thousand dollars, in shares 
of fifty dollars each, which capital stock may be increased by a vote 
of two-thirds of the stockholders, to not more than one million dol- 
lars; nor shall any company hereafter organized on the plan of 
mutual insurance commence business in this State until agreements 
have been entered into for insurance with at least two hundred appli- 
cants, the premiums upon which shall amount to not less than twenty- 
five thousand dollars, of which at least five thousand dollars shall 
have been paid in actual cash, and for the remainder of which notes 
of solvent parties, founded upon actual and bona fide application for 
insurance, shall have been received. No one of the notes received 
as aforesaid shall amount to more than five hundred dollars; and 
no two thereof shall be given for the same risk, or made by the same 
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person or firm, except where the whole amount of such notes does not 
exceed the sum of five hundred dollars; nor shall any note be re- 
garded or represented as capital stock unless a policy be issued 
upon the same within thirty days after the organization of the com- 
pany taking the same, upon a risk which shall be for no shorter 
period than three months. Each of said notes shall be payable, in 
whole or in part, at any time when the directors shall deem the same 
requisite for the payment of losses by fire, and such incidental ex- 
penses as may be necessary for transacting the business of said com- 
pany; and no note shall be accepted as part of such capital stock 
unless the same shall be accompanied by a certificate of the clerk of 
the circuit court of the county in which the person executing such 
note shall reside, that the person making the same is, in his opinion, 
pecuniarly good, and responsible for the same in property not ex- 
empt from execution by the laws of this State; and no such note 
shall be surrendered while the policy for which it was given continues 
in force. But no company organized on the plan of mutual insur- 
ance, and insuring against any other risk mentioned in section one 
of this act, shall hereafter do any business, or take any risks, or 
make any insurance in any more than two counties in this 
State, which counties shall be contiguous, and which counties 
in the case of companies hereafter organized, shall be named and set 
forth in their articles of association, and in the statement required by 
section three to be filed in the office of the Secretary of State. No 
fire insurance company organized under this act, or transact- 
ing business in this State, shall expose itself to any loss on any 
one fire or inland navigation risk, or hazard, to an amount exceeding 
ten per cent. of its paid up capital, nor shall any fire insurance com- 
pany organized under the laws, or by authority of any foreign gov- 
ernment, expose itself to any loss on any one fire or inland naviga- 
tion risk, or hazard, to an amount exceeding ten per cent. of its 
deposit capital in the United States. 

§ 24. All insurance companies, associations, corporations, part- 
nerships, or individuals transacting the business of fire or fire and 
marine insurance in this State, incorporated by or organized under 
the laws of any other State of the United States, shall make an- 
nual statements to the Secretary of State, in such manner and on 
such detailed forms as may be prescribed or furnished by him, of 
their condition and affairs upon the thirty-first day of December 
preceding, on the first day of January in each year, or within thirty 
days thereafter. Companies, associations, corporations, partner- 
ships, or individuals incorporated and organized under the laws 
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and authority of any foreign government, authorized to transact 
business in this State, shall be required to make and file their annual 
statements on the first day of June in each year, or within sixty 
days after their annual meeting, as specified in their respective 
charters or acts of incorporation. They shall also cause to be made 
out and filed supplementary annual statements of their business in 
the United States for the year ending the thirty-first day of Decem- 
ber, on the first day of January in each year, or within sixty days 
thereafter. Such supplementary reports shall be made out in the 
same manner as the reports required from companies organized 
under the laws of other States of the United States, and the mana- 
gers, resident directors, or general agents for the United States 
shall, for thé purposes of making such supplementary reports, be 
deemed the legal and proper officers of such companies or corpora- 
tions. 

§ 26. It shall be the duty of the Secretary of State, as often as 
once in six months, to appoint one or more competent persons, not 
officers of any fire insurance company doing business in this State, 
to examine into the affairs of any firo insurance company incor- 
porated under any law of this State, and whenever he shall deem it 
expedient so to do, to examine into the affairs of any such com- 
pany, incorporated or organized under the laws of any other State 
of the United States, doing business by its agents in this State; 
and it shall be the duty of the officers or agents of any such com- 
pany doing business in this State, to cause their books to be opened 
for the inspection of the person or persons so appointed, and other- 
wise to facilitate such examination so far as it may be in their 
power to do; and for that purpose the said Secretary of State, or 
the person or persons so appointed by him, shall have power to 
examine, under oath, the officers and agents of any company rela- 
tive to the standing and condition of said company ; and whenever 
the said Secretary of State shall deem it for the interest of the 
public so to do, he shall publish the result of such investigation in 
one or more papers in this State; and whenever it shall appear to 
the said Secretary of State, from such examination, that the assets 
of any company incorporated under any law of this State are in- 
sufficient to justify the continuance in business of any such com- 
pany, he may direct the officers thereof to require the stockholders 
to pay in the amount of such deficiency within such period as he 
may designate in such requisition, and in case any such company 
shall fail to pay in and make good the full amount of such defi- 
ciency, within thirty days after such requisition and direction as 
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aforesaid, it shall be the duty of the Secretary of State to give 
notice of such failure in some newspaper published in the county 
where the office of such company is located by its charter; such 
notice shall contain « brief statement of the fact of such failure to 
comply with this section, and shall be published in such paper once 
in each week for three successive weeks. It shall not be lawful 
after the first publication of such notice for such company to issue 
any policy of insurance, or to make any contract for the same, or to 
transact any business under its charter, except to close up its busi- 
ness; and all contracts of insurance and policies issued after such 
first publication of such notice shall be void and of no binding force, 
and the person or persons making such contracts or issuing such 
policy shall be liable, in an action of trover, to the person assured 
in double the sum named as premium in such contract or policy, and 
the Secretary of State may apply to any circuit court in the State, or 
if in vacation to any judge thereof, for an order requiring them to 
show cause why the business of such company should not be closed 
and.a receiver appointed of its assets and funds, and the court or 
judge shall thereupon proceed to hear the allegations and proofs of 
the respective parties ; and in case it shall appear to the satisfaction 
of such court, or the judge thereof, on the hearing of such proofs, 
that the assets and funds of such company are not sufficient, as 
aforesaid, or that for any cause such company is not entitled to 
transact business in this State, the said court or judge thereof 
shall decree a dissolution of such company, and a distribution of its 
effects. The said court or judge thereof shall have power to refer 
the application of the Secretary of State to a referee, to inquire into 
and report upon the facts stated therein. Upon any such investiga- 
tion before such court, judge or referee, the report of the persons ap- 
pointed by the Secretary of State to examine into the affairs of such 
company shall be prima facie evidence of the facts therein contained. 
The corporate existence of such company may be proved, if neces- 
sary, by a copy of the articles of association, with a certificate of the 
Secretary of State attached, that such copy is a duplicate of the 
copy on file in his office. It shall be the duty of the prosecuting 
attorney of the county where such proceedings are instituted, on ap- 
plication of the Secretary of State or the Attorney-General, to ap- 
pear for the people and prosecute the same. 

§ 28. And it is hereby declared that in the event of any addi- 
tional losses accruing upon new risks, taken after the expiration of 
the period limited by the said Secretary of State in the aforesaid 
requisition for the filling up of the deficiency in the capital and 
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assets of such company, and before said deficiency shall have been 
made up, the directors shall be individually liable to the extent 
thereof. And if, upon such examination, it shall appear to the 
said Secretary of State that the assets of any company chartered 
on the plan of mutual insurance under any law of this State, are 
insufficient to justify the continuance of such company in business, 
it shall be his duty to proceed in relation to such company in the 
same manner as is herein required in regard to joint stock compa- 
nies ; and the trustees or directors of such company are hereby made 
personally liable for any losses which may be sustained upon risks 
taken after the expiration of the period limited by the said Secretary 
of State for filling up the deficiency in the capital and assets of such 
company, and before such deficiency shall have been made up. Any 
transfer of the stock of any company, organized under this act, made 
during the pending of any such investigation, shall not release the 
party making the transfer from his liability for losses which may have 
accrued previous to the transfer. All the provisions of section 
twenty-six of this act shall apply to any company chartered on the 
plan of mutual insurance under the laws of this State; and when- 
ever it shall appear to the said Secretary uf State that the affairs of 
any company not incorported by the laws of this State are in an 
unsound condition, he shall revoke the certificates granted in behalf 
of such company, and shall cause a notification thereof to be pub- 
lished in some paper of general circulation in this State for four 
weeks ; and the agent or agents of such company are, after such 
notice, required to discontinue the issuing of any new policy, and 
the renewal of any previously issued; and the agent or agents of 
any such company not incorported by the laws of this State, who 
shall issue any new policy, or make any contract for the same after 
such publication, shall be liable in an action of trover to the persons 
assured in double the sum named as premium in such policy or 
contract. 

§ 29. Every penalty provided for by this act, or by any other act 
heretofore enacted by the Legislature of this State relating to insur- 
ance, shall be sued for and recovered in the name of the people by 
the prosecuting attorney of the county in which the company or the 
agent or agents so violating shall be situated; one-fourth of said 
penalty, when recovered, shall be paid to the party making the com- 
plaint, and the remainder shall be paid into the treasury of said 
county; and in the case of the non-payment of such penalty the 
party so offending shall be liable to imprisonment for a period not 
exceeding six months, in the discretion of any court having cogni- 
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zance thereof; such penalties may also be sued for and recovered in 
the name of the people, by the Attorney General, and, when sued for 
and collected by him, shall be paid into the State treasury. 

§ 31. The certificates of authority required by section twenty- 
three of this act, and all necessary duplicates and copies shall be 
furnished to the several companies by the Secretary of State without 
charges or fees, but every county clerk may demand and receive for 
every such certificate filed in his office under this act the sum of 
twenty-five cents. 

§ 83. The necessary expenditures of any examination made or 
ordered to be made by the Secretary of State under this act shall be 
certified to by him, and paid on his requisition, by the company which 
is the subject of such examination, not exceeding five dollars per day 
and expenses: Provided, That cost and expenses of the examination 
of any company incorporated under the laws of any other State, or 
any foreign government, the central or general office of which is out- 
side this State, shall be certified by the Secretary of State to the 
Auditor General as proper and reasonable, and upon the receipt of 
such certificate the Auditor General shall draw his warrant for the 
same, payable out of the general or contingent fund of the State, and 
the State Treasurer on the presentation of any such warrant, is here- 
by authorized and directed to pay the same. 

§ 34. Any fire insurance company, association, or partnership in- 
corporated by or organized under the laws of any other State, or any 
foreign government, doing business within this State, shall as a 
condition precedent to the renewal of an annual certificate by the 
Secretary of State, make and file in the office of the State Treasurer, 
annually, in the month of January of each year, on oath or affirma- 
tion, a statement of the number of fire policies issued by its agents, 
and procured by or written for sub-agents, solicitors, or brokers, upon 
property owned by residents of, or situate in the State of Michigan ; 
also, a like statement of the marine insurance business transacted in 
the State of Michigan, and the gross amount of premiums received 
or secured thereon, during the year then terminated ; and shall pay 
into the hands of the State Treasurer a specific tax of three per 
cent. on the gross amount of all premiums received in money or 
securities during the said year, which said specific tax may be re- 
covered from any company neglecting or refusing to pay the same, 
in any court at the suit of this State, and shall be and hereby is ap- 
propriated to the same uses and purposes as the specific tax on such 
corporations are or hereafter may be; and it shall be the duty of the 
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State Treasurer to give his receipt for all moneys paid into the State 
treasury under the provisions of this act. 

§ 2. The following additional sections shall stand as sections 
forty and forty-one of said act, and shall read as follows: 

§ 40. Any company formed under this act shall have the power 
to amend its articles of association at any regular meeting of the 
stockholders or members called by the directors for that purpose ; 
but notice of such meeting, and of the purpose for which it is 
called, shall be served on each of the stockholders, or, if it is a 
mutual company, on each of the members, either personally or by 
directing the same through the postoffice, to the last known post- 
office address of such stockholder or member, at least three weeks 
previous to such meeting. But such amendments shall not take 
effect until submitted to the Attorney General, and certified by 
him not to conflict with the constitution or laws of this State, nor 
until a copy thereof, signed by the president and secretary of the 
company, shall be filed in the office of the Secretary of State, and 
of the county clerk where the original articles were filed. 

§ 41. All acts or parts of acts inconsistent with the provisions 
of this act are hereby repealed. 

§ 3. This act shall take immediate effect. 

Approved April 12, 1871. 





MISCELLANEOUS. 


In order that we may hereafter be out on time we issue this num- 
ber of the JourNAL in advance of the December and January num- 
bers, which will appear in the course of a few weeks. This arrange- 
ment will also be of advantage in enabling us to finish the Reports: 
and Statute Laws for 1871, without extending them too far into the 
present year. While we are under the necessity of asking the indul- 
gence of our subscribers for this and past delays, we shall endeavor 
in other respects to fully meet their expectations in regard to the 
JOURNAL. 


We publish among the recommendations of the JourRNAL, a 
letter sent us, unsolicited, by Chief Justice Christiancy, of Michigan. 
Such a compliment from such a source we highly appreciate. It is 
our ambition and endeavor to give the JourNAL, among other things, 
a character for reliability, and we intend to make each number, not 
only equal to, but an improvement upon preceding ones. 


EFFECTS OF THE CHICAGO FIRE ON INSURANCE COM- 
PANIES. 


Immediately after the occurence of the late fire, which destroyed 
so great a part of the City of Chicago, there was a general mobi- 
lization of the forces in the State Insurance Departments for the 
purpose of determining, as speedily as possible, the extent to which 
the losses suffered had changed the financial conditions of the fire 
companies doing business within their several jurisdictions. 

The result of the inquiries in Massachusetts are made the sub- 
ject of a special report by Commissioner Clarke of that State. He 
says : 

‘Some of the most intelligent estimates of loss by the recent 
conflagration at Chicago, reach an aggregate of not less than one 
hundred and fifty millions of dollars ; while others claim a loss of 
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two hundred millions and more. From information gathered upon 
the spot, and from careful investigations of all the insurance re- 
turns and numerous other data thus far accessible, our own estimate 
falls a little short of one hundred and forty millions, including 
merchandise and household goods, public and private buildings, 
and other miscellaneous property usually accumulated in a great 
and thriving city. Of the whole amount more than eighty millions, 
or fully sixty per cent., was insured, involving to a greater or less 
extent nearly two hundred and sixty insurance companies, or 
three-fourths of all the insurance companies doing business in the 
United States. Atthe date of this report (December 8th) more 
than sixty of the companies thus affected have been forced into 
absolute failure, while nearly as many more have been compelled 
to adopt measures for the immediate restoration of capital or 
assets, often impaired far beyond the minimum limit of solvency.” 

“ From the statements received the following tabulations have 
been collected, the losses reported being in a few instances esti- 
mated as nearly as possible, in others based upon partial adjust- 
ments, and in some stated at the full amount insured. These 
results exhibit the condition of those companies only, which have 
been involved, no occasion existing for any further enumeration.” 

The following summary is taken from the tabulations of the 
report : 

MASSACHUSETTS. 


COMPANIES THAT SURVIVE AND ARE SOLVENT. 


Bay State, Merchants, 
Boylston, National, 
City, Neptune, 
Eliot, North American, 
First National, People’s, 
Fireman’s, Shoe & Leather Dealer’s, 
Franklin, Springfield F. & M., 
Howard, Suffolk, 
Lawrence, Fremont, 
Manufacturers, Washington. 
Total Assets....... eabuRebn son nsewap pense ChUnbaeuscenuseeks soc pussinbaseusstevess $ 14,533, 407 00 
Chicago Losses devise 668,500 00 
Gross liabilities including Chicago losses 4,584,394 00 


Surplus as regards policy holders ...........ssssscccsssseccssceseeses $ 9,949,013 00 
COMPANIES THAT HAVE BECOME INSOLVENT. 


Hide & Leather, New England Mutual Marine, 
Independent, 
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Ncaseteaseasesesceesacses occccnqnccssscescccccccecopeqcees yey 1,816,593 00 
CTORRO TOGKOB sisi csccsseccssesencccetensanenasa ceaess ae .$ 2,722,000 00 
Total gross liabilities, including Chicago i iissie accssccee Ssasteses 3,504,586 00 


NO ihaicaeiatiie bias diialibial certeetciceanranssiubaaiadiianieeda essen, 687 ,993 00 


COMPANIES FROM OTHER STATES THAT SURVIVED AND ARE SOLVENT. 


MAINE. 


Eastern, Union, 
National, 


TE OUME ETON GRO ici cicsciccasdddgatnesciestereodaxceeracess wessestits «$ 1,157,756 00 


ON iirc caceneiias eunesRedcninaenacecasec’ ree $48 ,500 


Gross liabilities including Chicago iienisnsitieenngueidick 486,646 00 


RHODE ISLAND. 


Merchants, Naragansett, 


Total Grose Asset Gsiccscccccvcsscesss. coscssce iisisacaxinceuinciadwmmiand eveeeee 1,125,430 00 
Chicago losses........ di Rees UhUenWasakUabadesasditeloeees 
Gross liabilities including ‘Chicago losses 


aie isin cacccavinkensdsgucdsdetunesececcsaaswi sducacsucaaaasdadsensad sitiesues $ 743,318 00 


CONNECTICUT. 


Zétna, Phenix, 
Hartford. 
Total Gross Assets........ ciluna sapubauincedaecissaddantaiaeataduwmlandsasdekeads $ 10,858,891 00 


Total Chicago Losses $5, 100 ,000 00 
Gross liabilities including Chicago losses 8,856,574 00 


Surplus 7 $ 2,002,317 00 


NEW YORK. 


American Exchange, Home, 
Citizens, International, 
Columbia, Merchants, 
Commerce N. Y. City, Mercantile, 
Commercial, Niagara, 
Continental, Phenix, 
Firemans, Republic, 
Germania, Tradesman’s, 
Guardian. 
Total Gross Assets.......ccrsrccsccccreeessccsece ecis ddasacadngeneaceadaca teed! $ 18,120,644 00 


Total Chicago losses 5,293,132 00 
Gross liabilities including Chicago losses... 
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PENNSYLVANIA. 


Fame, Ins. Co. of North America, 
Franklin, Union Matual. 
Total Gross o> $ 6,992,765 00 


Total Chicago losse: 3077,000 00 
Gross liabilities inciading Chicago Ps ccictaiessncvexorsivenaatechins 8,775,703 00 


$ 3,217.042 00 


Total Gross Assets,. 
Total Chicago mal’ 


Surplus,....... wast scetvwninanan une wasup aulukeensvane pibbevesteas covceveseccecesores $ 327,479 00 
CALIFORNIA. 


Fireman’s Fund, Union, 


Total Gross Assets,........ pinsseeiveienias un csdibiecuvenceieulbenveccekacetess $ 1,716,499 00 
Total Chicago losses,...... Sikinh idee tina aabacaanancuecleved $ 850,000 00 
Gross liabilities, including Chicago losses, $ 1,21 1,219,861 00 


IR sisissnsnnsnececvesnsssxacsins ganennciavnes: sevensunianvesncccseseseswinsen’ $ 49 496, 608 00 
ama of loss by companies that “have made no or impartial 
POCRTIB sicccsicesccs pecueensecseed shade S deanesusctesatess cnabuauteneenssaNKG ee7 637,500 00 


COMPANIES WHOSE CERTIFICATES OF AUTHORITY HAVE BEEN REVOKED 
SINCE THE FIRE. 


NEW YORK. 


Aetna,* Lamar Fire,* 

Albany City, Lorillard 

Astor Fire, Manhattan, 

Atlantic Fire, Market Fire, 

Buffalo City, North American Fire, 
Buffalo Fire and Marine, Security Fire, 

Capital City, Washington,* 

Excelsior, Western, 

Fulton, Yonkers and New York. 
Irving, 


RHODE ISLAND. 


American Providence Washington. 
Atlantic Fire and Marine, Rodger Williams. 
Hope. 





° Reinstated in New York and ‘re-opened business on the 27th of December—Insur- 
ance Monitor. 
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CONNECTICUT. 


Charter Oak, North American Fire, 
City Fire, Norwich Fire, 
Connectieut Fire, Putnam Fire, 
Merchante. 


PENNSYLVANIA. 
Enterprise, Lycoming. 
CALIFORNIA. 


Occidental, Peoples, 
Pacific. 


ILLINOIS. 
Merchants. 


The list of companies from other States authorized to do business in 
Massachusetts and regarded as solvent is as follows: 


CONNECTICUT. 


tna, Hartford Steam Boiler Insp’r 
Fairfield County Fire, Phenix. 
Hartford Fire. 


NEW YORK. 


American Exchange, Hoffman Fire, 
Arctic, Home, 

Atlantic Mutual, Hope, 

Brewers and Maltsers, International, 
Citizens, Mercantile Fire, 
City Fire, Mercantile Mutual, 
Columbia Fire, Merchants, 
Commerce, of Albany, National Fire, 
Commerce Fire, Niagara Fire, 
Commercial Fire, Orient, 
Commercial Mutual, Phenix. Fire, of Brooklyn, 
Corn Exchange, Relief Fire, 
Continental, Republic, 
Fireman’s, Standard Fire, 
Germania Fire, Star, 

Glen’s Falls, St. Nicholas, 
Great Western, Tradesman’s Fire, 
Guardian Fire, Watertown Fire, 
Hanover Fire, Westchester Fire. 





Miscellaneous. 


MAINE. 


Eastern, Bangor, Union, Bangor, 
National, Bangor. 


RHODE ISLAND. 


Equitable Fire aud Marine, Narragansett, 
Merchants, Newport Fire and Marine. 


PENNSYLVANIA. 


American Fire, Franklin Fire, 
Delaware Mutual Safety, Insurance Co. of N. America. 
Fame, Union Mutnal. 


Alemania, Home, 
Andes, Sun. 


CALIFORNIA. 
Fireman’s Fund, Union. 


FOREIGN COMPANIES. 


Commercial Union, North British and Mercantile, 
Imperial Fire, Queen, 
Liverpool, London & Globe, Royal. 


The above is a condensed statement of the more important items of 
this report. 

The following list of suspended companies not mentioned in the re- 
port, because not doing business in Massachussetts, is taken from the 
report of the Illinois department and from other sources. Other com- 
panies not mentioned will probably be compelled hereafter to suspend. 


NEW YORK. 





Beekman. 
MARYLAND. 


Merchants and Mechanics. 


OHIO. 


Cleveland, Hibernian, 
Commercial Mutual, Teutonia. 
German. 
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Aurora, Home, 

Chicago Fire, Illinois Mutual, 
Chicago Fireman’s Knickerbocker, 
Commercial, Mutual Security, 
Equitable, Republic, 
Garden City, Security, 
Germania. 


MISSOURI. 
Globe Mutual, Chouteau. 


CASES REPORTED. 


This number of the JourNnat contains a full report of the decis- 
ions in nine insurance cases. 

The Merchants Ins. Co., of Chicago, vs. Paige, just decided in the 
Supreme Court of Illinois, was a suit for $1500, the amount ad- 
vanced by the insured, who were commission merchants, on 73 
barrels of dried fruit, “lost or not lost,” shipped from Cleveland 
to Chicago on the propeller Wabash. The boat was sunk about 


midnight on June 5th, and notice of the fact was published in the 
morning papers of the 7th. That morning, appellees received a 
telegram from the consignors, at Cleveland, directing them to in- 
sure, and they applied to the Secretary of the appellant and were 
refused. They then applied to the Republic Ins. Co. to procure 
the insurance for them, and Stewart, the agent of that company, 
applied to one Bruce to take it, who declined, telling him the 
Wabash was sunk and that his goods were probably on board. 
Stewart went immediately to the agent of the apellant and ob- 
tained the insurance without communicating the information he 
had obtained from Bruce. The court held that he was bound to 
give the agent from whom he obtained the insurance the infor- 
mation he had received from Bruce. 

Heiman vs. The Phenix Mut. Life Ins. Co., arose upon a policy 
of insurance upon the life of the plaintiff’s husband for her benefit. 
When the agent of the company called to deliver the policy and 
collect the premium, he was absent, having left his business in 
charge of his son, who signed and gave a note to the agent for part 
payment of the premium, who said he would wait for the cash part 
of the premium until the father got home, and would keep the 
policy good till then, but did not deliver it. The father died soon 
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after without returning. The court affirmed the action of the 
court below in favor of the company, and held that after the appli- 
cation was made, and before the policy was delivered there was no 
contract, and that the making and forwarding of a policy by the 
company to its agent, and the presentation of the policy to the 
agent of the party making the application, was not evidence of a 
contract to insure but a willingness to enter into such contract on 
payment of the premium. 

In Williams vs. The Washington Life Ins. Co., the Supreme 
Court of Iowa held that where the policy provided that the pay- 
ment of premiums should be made at the office of the company, 
“or to agents when they produce receipts signed by the President 
or Secretary,’ it was not necessary to show that an agent of the 
company presented a receipt for the premiums, and that payment 
was neglected or refused. 

The case of The Howard Fire Ins. Co. vs. The N. & N. Y. Trans- 
portation Co., in error from the United States Circuit Court for the 
District of Connecticut was decided in the United States Supreme 
Court. The boat was insured against fire. By a collision she was 
so injured as to partially sink, but the goods stored on the main 
deck would have prevented her sinking entirely had nut the steam 
generated by the water running into the furnace blown the fire 
out, and set fire to the boat, which burned until the boat sunk. 
The Supreme Court held that the fire was the efficient predomina- 
ting cause, and the one nearest the catastrophe, and the one which 
directly contributed to all the damage done after the boat had par- 
tially sunk, and that the company was liable for such damage. 

In the case of Mayhew vs. The Phenix Ins. Co., the Supreme 
Court of Michigan decide that an adjuster of an insurance com- 
pany, in his relations to the insured party who has suffered a loss is 
the agent of an adverse interest and presumptively does not stand 
in any different position from other persons dealing at arm’s 
length, and that if the insured has compromised his claim greatly 
to his own disadvantage, it is no ground of relief unless the ad- 
juster has been guilty of misconduct amounting to a breach of 
legal duty. While the chief justice thinks the insured had been 
unfairly dealt with, he remarks that the law cannot interfere to 
supply a lack of firmness to those who allow themselves to yield to 
the hostile and domineering course pursued by the adjuster, and 
administers a just rebuke to the adjuster for maliciously charging 
the insured, in the pleadings, with having caused the fire; by com- 
pelling the company to pay the costs of the suit. 
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In The Kansas Ins. Co. vs. Berry et al the Supreme Court of 
Kansas decide that a policy of insurance with the application there- 
for is prima facie evidence of title to the property by the insured, 
and of an insurable interest therein. 

The Mutual Benefit Life Ins. Co. vs. Wise, decided in the Mary- 
land Court of Appeals, is a case that excited great attention, at the 
time of the trial, on account of the parties interested and the amount 
involved. The assured was a son of Gov. Wise, of Virginia, and 
the amount of the insurance was $20,000. He had been a chaplain 
in the Confederate army. That fact, however, does not seem to have 
been very efficiently urged, as a defense in the lower court. The 
Court of Appeals held that the questions asked in the declaration, 
were not warranties but representations made material by the agree- 
ment of the parties, and that the truth of these representations alone, 
and not their materiality, was open to the consideration of the jury ; 
and that it was a question for the jury to decide, whether a chaplain 
in the army is in the military service or not, and whether the assured, 
if in the military service, was ever actually employed in such service. 
The judgment in the court below, in favor of the plaintiff, Mrs. 
Wise, and against the company, was affirmed. 

In the case of Clinton vs. The Hope Insurance Vo., decided in the 
Court of Appeals of New York, several interesting questions in 
regard to the right of an administrator to insure property, and the 
parties intended in the policy arose, and also in regard to the effect 
of a contract to convey the insured property. 

The case of Howell vs. The Knickerbocker Life Insurance Co. was 
decided in the New York Commission of Appeals. The assured, on 
the day the premium and policy upon his life became due, while in- 
tending to pay the premium, was stricken with paralysis, and died 
without paying it. The court held that this case is without the rule 
that relieves a party from the consequences of an omission to do an 
act rendered impossible by omnipotent power, and that, although the 
assured was in a dying condition when the time for the payment of 
the premium expired, the company was not liable under the policy. 
Judgment was, however, given for the plaintiff, under a parol agree- 
ment, that if anything happened to prevent the payment:of the pre- 
mium when due, the policy should continue in force for a reasonable 
time. 

INSURANCE LEGISLATION. 

Michigan.—This act relates to fire and marine insurance, and is 
an amendment of an act passed in 1869. 

It provides that no stock company, organized under the act, shall 
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have less than $100,000 capital. And that no mutual company shall 
be organized until agreement have been entered into with at least 
two hundred applicants, the premiums upon whose policies shall 
amount to not less than $25,000, of which at least $5,000 shall have 
been paid in cash and the remainder in notes. Careful provisions 
are made in regard to the character of these notes. No fire com- 
pany organized or doing business in the State shall expose itself on 
any one risk to an amount exceeding ten per cent. of its paid up capi- 
tal; nor shall any foreign company so expose itself to a greater 
amount on its deposited capital in the United States. Companies 
from other States are required to make annual statements of their 
condition and affairs. Foreign companies are also required to file 
annual statements. It is made the duty of the Secretary of State, 
as often as once in six months, to appoint one or more competent 
persons to examine into the affairs of the fire companies organized 
in the State, and whenever he may consider it necessary, he is to 
investigate the condition of companies from other States, and full 
power is given him to wind up companies incorporated in the 
State, and to revoke the certificates of companies from other 
States, in case they are found to be unsound. 

Detailed provisions are made in regard to the course to be taken 
in winding up companies, and for the punishment of persons and 
companies persisting in continuing business contrary to law. Cer- 
tificates of authority are to be furnished without fees, and the 
cost of the examinations of companies is not to exceed five 
dollars per day and expenses; all companies organized out of 
the State are required annually to furnish a statement of the num- 
ber of fire policies issued in the State of Michigan and a statement 
of the marine business done in the State, and to pay a tax of three 
per cent. on the gross amount of all premiums received during the 
year. Provision is also made for the amendment of their articles 
of association by insurance companies. The act took effect April 
12th, 1871. 


BOOKS RECEIVED. 
CrnornnaTI Superior Court Reporter, Vol. 1, Number 11. Edited 
by Chas. P. Taft & Bellamy Storer, Jr., of the Cincinnati Bar. 
Robert Clarke & Co., Cincinnati, 1871. 


OuTLINES OF AN INTERNATIONAL CopE, by David Dudley Field. 
Baker, Voorhis & Co., New York, 1872. 


We are under obligations to Commissioner Clarke, of Massa- 
chusetts, for his Special Report upon the Condition of Fire Com- 
panies doing business in that State as affected by the Chicago fire. 
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Also to Hon. W. C. Webb, Superintendent of Insurance of Kansas, 
for a copy of his first annual report. 

Hon. David Dudley Field will accept our thanks for a copy of 
OUTLINES OF AN INTERNATIONAL CODE. 


TRANSFER OF INsURED ProperTY—Bankruptcy.—The following 
abstract of an opinion delivered in the case of Perry vs. The 
Lorillard Ins. Co., by Mullin, P. J., at general term of the New 
York Supreme Court, is from the Albany Law Journal. 


“Action on a policy of insurance. On trial plaintiff was non- 
suited. The policy in question was issued to one Cochran, who 
was the owner and in possession of the premises described in the 
policy, and the loss, if any, was made payable to the plaintiff. The 

olicy contained the following clause, viz.: “That ifthe property shall 
be sold or transferred, or any change take place in the title or posses- 
sion, whether by legal process or judicial decree, or voluntary transfer 
or conveyance, without the consent of the company, etc., then, and 
in every such case, this policy shall be void.’ In January, 1870, 
Cochran, on the petition of his creditors, was adjudged a bankrupt, 
and an assignee of all his property was duly appointed and the 
said assignee took possession. In May, 1870,the property insured 
was destroyed by fire. Held, that the adjudication and assignment 
in bankruptcy changed the title to the property insured within the 
meaning of the terms of the policy, and was, for that reason, a 
breach of the condition, and the policy was therefore void. New 
trial denied.” 


Covenant To InsurE IN Trust DeEp.—We take the following 
syllabus of an opinion in the case of The Sands Ale Brewery Co. 
In Bankruptcy, rendered by Judge Blodgett in the United States 
District Court for the Northern Disirict of Illinois, from the 
Chicago Legal News, in which the opinion is given in full. The 
case arose on the petition of the trustee, under a trust deed, for 
an order on the assignee of the estate of the bankrupt to pay over 
to him the proceeds of certain policies of insurance. 


1.—Covenant to Insure—Rights of Mortgagor and Mortgagee.— 
The grantor covenanted, in a trust deed given to secure the pay- 
ment of money, to insure and keep insured in a company, to be 
selected by the grantee, etc. ; and the grantor did insure for one 
or two years as directed by the grantee, and did assign the 
policies, but after that time insured the premises without the 
direction of the grantee, in his own name for near their insura- 
ble value, and became a bankrupt; Held, that the covenant by 
the bankrupt to insure operated to assign in equity to the grantee 
in the trust deed, the benefit of any insurance effected by the 
bankrupt on the mortgaged property. 
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2.—Creditors Bound to Take Notice-That creditors, who have 
trusted the bankrupt, must be held to have done so with full 
notice of the covenant to insure and of the legal and equitable 
effect of that covenant. 

3.—Covenant to Insure.—That a covenant in a trust deed or mort- 
gage runs with the land as much as a covenant to repair or re- 
build, or for another term, because it is a charge upon the land. 


4.—Rights of Assignee.—That the assignee in bankruptcy in this 
case can hold nothing, which the grantor in the trust deed could 
not have held if bankruptcy had not intervened.—Hd. Legal 
News. 


SUPERINTENDENT MILLER—LEGISLATIVE INVESTIGATION.—The Leg- 
islature of New York are causing an investigation to be made of 
the administration of Superintendent Miller. The following reso- 
lution passed the Senate, and a similar one was adopted by the 
House. <A sub-committe are now engaged in investigating charges 
in the City of New York: 

‘¢ Whereas, It has been alleged that the Superintendent of the 
Insurance Department has, during his incumbency, subjected all or 
nearly all the life and fire insurance companies doing business in 
this State to an investigatiun, for the ostensible purpose of ascer- 
taining their solvency; and has imposed, contrary to law, heavy 
charges for such examinations, generally made by the deputy, and 
in the case of some companies repeated at brief intervals; it is 
therefore 

Resolved, That the said Superintendent Geo. W. Miller, is hereby 
requested, with all convenient speed, to make a return to the Leg- 
islature, containing an exact statement of the number and names 
of all the companies he has examined, in person or by deputy, 
during his term, including also the dates of such examinations, 
their repetition, their purpose, whether merely to ascertain the 
solvency of the companies, or their fitness to be admitted into the 
State, the name of the deputy employed, the time occupied in 
making such examinations, the amounts charged, and the sum 
actually received from such investigations by himself and his 
deputies, the manner in which each payment was affected, and how 
much was received directly from the companies, and how much 
from their counsel.” 


Wo. B. Carpner, alias J. P. Toompson.—The following has just 
appeared in the Missouri Democrat : 


COMMISSIONER OF IMMIGRATION, 


‘Wm. B. Cardner, of No. 3 Corningham road, Shepherd’s Bush, 
London, has been appointed by the Governor, Commissioner of 
Immigration for Missouri, without pay or emoluments. His 
appointment was asked by Frank Blair and others, on the ground 
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‘that a residence in Missouri of several years has given Mr. Card- 
ner a most thorough knowledge of our institutions and of the 
products and resources of our great State ; that his abilities are of 
such a high order as to render certain the most happy result from 
his efforts in directing emigration from Europe, especially from the 
United Kingdom of Great Britain and Ireland, to this State,’ ete.” 
Who is Wm. B. Cardner, and what is the significance of the 
above article? Wm. B. Cardner is J. P. Thompson, the originator 
of the Life Association of America, its first Secretary, and until a 
few months since its Manager. But owing to smothered rumors 
concerning his history and identity, and on account of the 
necessity the officers of the Association were under that some one 
should go forth into the wilderness, as did the victim in the ancient 
Levitical rites, it was deemed expedient that J. P. Thompson 
should depart, which he did, not only bearing his own and the 
Association’s burdens, but with the declaration by the officers of the 
company, that, owing to his unjustifiable acts, his connection with 
themselves and the company had been permanently terminated by 
them. Mr. Blair, previous to his promotion to the position he now 
occupies, was acting as agent of the Association, and has since 
been chosen a director, and the indications now are that the 
apparent rupture between the trustees and officers of the Associa- 
tion and Mr. Thompson was not so serious as at first appeared, 
and that an open reconciliation may yet take place. About these 
times, as the Almanac would say, look out for complimentary 
articles in certain quarters, and for shrewd devices, calculated so 
to adorn the reputation and exalt the abilities and virtues of Mr. 
Cardner as to render his return to the field of his former usefulness 
_practicable to the Life Association of America and tolerable to the 
people. 





A NEBRASKA paper gives the following as the mode of arriving 
at the measure of damages in Nebraska: Thos. Reilly having 
plead guilty to an assault upon Reuben Sanders, the Justice asked 
Sanders to stand up, as it was the custom in that region to place 
the amount of fine in proportion to the amount of smash. On Sanders 
placing himself in upright posture, the court exclaimed, in apparent 
surprise, “ Why you don’t appear to be much hurt?” To which the 
complainant replied, “Oh no, he didn’t hurt me any—only struck me 
afew times.” “ Well,” replied Squire S very gravely, but with 
evident disgust, “When this court strikes a man he always carries 
a black eye.” 
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Tue case of Miller vs. The Mutual Benefit Life Ins. Co., reported 
in the JouRNAL, p. 25, has been retried in the Delaware Circuit 
Court, Iowa. The plaintiff received judgment for the amount of 
the policy and interest, $5,900. 


Hon. Hiram Warner has been confirmed by the Georgia Legis- 
lature as Chief Justice of the Supreme Court of that State, and 
Governor Smith has appointed Hon. W. W. Montgomery, Judge 
of the Supreme Court, to fill a vacancy. 


Samuet Hanp, Esq., Reporter of the Court of Appeals of New 
York, has resigned that position and Hiram G. Sickles, Esq., has 
been appointed to the position. 


Hon. WARREN CurRIER has resigned his position as Judge of the 
Supreme Court of Missouri, and Hon. Washington Adams has been 
appointed in his place. 


Tue Mutual Protection Life Insurance Co., of New York, in 
which the Widows’ and Orphans’ Benefit reinsured its risks, has 
changed its name to The Reserve Mutual Life Ins. Co. 


Tue Amicable Mutual Life Ins. Co., of New York, and the New 
York State Life Ins. Co., of Syracuse, have reinsured their risks 
in the Guardian Mutual Life Ins. Co. 


Wo. T. Hooxer, President of the Germania Mutual Life Ins. 
Co., died on the 5th of February, of pneumonia, after an illness of 
only four days. 


Everett Crapp, Esq., has been elected President of the Guardian 
Mutual Life Ins. Co. 


AN Illinois woman sues for divorce because her lord’s “hus- 
bandry proved imperfect.” 





